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PEEFACE. 

This paper was prepared for insertion in a work on 
the History of t^e Bench and Bar of California, of which 
it forms but a very small part. It contains some discus- 
sion of questions growing out of a live and important 
subject in this State, and with the permission of the pub- 
lishers, at whose instance it was prepared, it is also is- 
sued in this form for more convenient practical use, if 
found to be useful. It is not intended as a full or com- 
prehensive treatment of the important questions consid- 
ered, nor are all the authorities attempted to be re- 
viewed, or even cited. The purpose for which it was 
written would not allow of any such extended treatment. 
But it is hoped that it may be found interesting, and to 
some extent useful, to those having an interest in the ir- 
rigation laws of the State. And who is there in the 
State that has not such an interest? It is believed that 
there is no more important and far-reaching question, or 
one which affects more nearly, or more extensively, the 
best interests and prosperity of the whole State. 

If anything that has been said here shall open up a dis- 
cussion that will bring about the enactment of such laws 
as will develop, protect, conserve, and supply all of the 
waters of the State to the greatest advantage of the 
whole people, and shield and protect the rights and in- 
terests of all, in such waters, as fully as human laws can 
accomplish that result, the author will feel himself more 
than repaid for the time and labor given to the work. 
The laws we have can hardly be made worse. Let us 
hope that they may, at an early day, be greatly im- 
proved. J. D. W. 

Los Angeles. Cal... July 1, 1900. 
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lEKIGATION LAWS AND DECISIONS OF OALI- 

FOKNIA. 

In treating of the irrigation laws of the State, three 
classes of water consumers must be considered, viz: 1. 
Riparian owners; 2. Individual or private apppopri- 
ators; and 3. Appropriators of water for sale, rental, or 
distribution to the public. These three classes of con- 
sumers are governed, in some respects, by entirely diflfer- 
ent principles of right, and by different laws. There- 
fore, in order to arrive at the rights of each and the laws 
by which they must be governed, they must be treated 
separately. 

But, before taking up the questions about to be con- 
sidered, specifically, a few general observations upon the 
condition and effect of our irrigation laws may not be 
out of place. And, in the beginning, it may be said that 
the laws of this State, relating to this most important 
subject, are exceedingly crude and unsatisfactory. In 
the early history of the State, water was diverted and 
used mainly for mining purposes. The extent to which 
the waters of the State would be called upon for the pur- 
pose of irrigation for agricultural and horticultural pur- 
poses, particularly in the southern part of the State, was 
not thought of in the earlier stages of legislation regulat- 
ing the use of water. When the importance to the State 
of the conservation and proper use of the waters of its 
running streams came to be realized, and it was feared 
that they might be monopolized by corporations for pur- 
poses of gain, the law-making power unwisely enacted 
such legislation as to discourage the investment of capi- 
tal in the diversion, storage, and distribution of water, 
by which the State, and particularly the southern part of 

(7) 
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it, where water for irrigation purposes must be had, if at 
all, by the expenditure of large sums of money in stor- 
age reservoirs, in wells, underground works, and distrib- 
uting systems, has been seriously damaged and its 
growth retarded beyond the belief of the unthinking, 
whose efforts have been directed, apparently, to the sup- 
pression of corporations organized to develop and supply 
water to the public. The provision of our constitution, 
which places the fixing of water rates in the hands of the 
consumers themselves, or their representatives, instead 
of some disinterested court or body, is a striking exam- 
ple of this, unwise, not to say vicious, legislation. And 
the narrow and illiberal construction placed upon the 
constitution, and laws enacted in pursuance of its pro- 
visions ,by courts and judges, has aggravated the unjust 
and evil effects of this class of legislation. 

The future growth and prosperity of the State must 
depend, in great measure, upon the encouragement, by 
just and liberal laws, judicially construed in the same 
spirit of right and justice, of the inve"stment of capital in 
works for the diversion, storage, and distribution of the 
subterranean waters and storm waters of the winter 
months for use during the irrigation season, and for the 
protection of capital already invested in such and other 
enterprises for the increase and appropriation to benefi- 
cial uses of the water to be had by the legitimate expend- 
iture of capital. By this it is not meant that the State 
should not maintain its control over the waters of its 
streams, or regulate, by just and wholesome laws, the 
appropriation and distribution of such waters, with a 
view to preventing the same being taken up and monopo- 
lized for private gain and profit by the exaction of unrea- 
sonable rates for water used. But it is a reproach to 
the State that it should say, by its constitution, to every 
individual or corporation that has invested, or proposes 
to invest, money in an enterprise fraught with such bene- 
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fit to the community to be supplied with water, and indi- 
rectly to the whole State, "You can charge no more for 
the water you supply than those to whom you supply it 
shall determine to be just, on penalty of forfeiture of 
your planf 

This is practically the law of this State, as will appear 
further along, as it relates to the appropriation of water 
for sale, rental or distribution. As a result of this perni- 
cious course of legislation, the investment of capital for 
the development and increase of the water supply of the 
State has almost entirely ceased, and will not be renewed 
under existing laws. 

As to the appropriation of water for private use, the 
laws of the State are not subject to the same criticism. 
They are nothing more than useless, as we shall see di- 
rectly; consequently but little harm can come from them. 
We need a new body of laws for the regulation of the ap- 
propriation, for private use, of the waters of the streams 
of the State, that will protect all interests as fully as hu- 
man laws may compass that object, and conserve the 
supply and insure its distribution to the best advantage, 
and to the largest area of land. 

The writer has been asked to supply a history of the 
irrigation laws of the State, and the de«cisions of the 
courts thereon, together with his own views as to the 
proper construction of such laws, and their legal effect, 
and as to the decisions affecting the same. This is a per- 
ilous undertaking. The great diversity of opinion on 
the part of judges and lawyers and the confusion grow- 
ing out of the many conflicting and wholly irreconcilable 
decisions relating to the subject, renders it impossible 
for anyone to say what the present construction of some 
of these laws is, and none but a prophet can foretell 
what conclusions will finally be reached by the courts on 
some of the most important questions involved. 

But, fortunately, I am not expected to determine what 
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others may think, or believe, respecting the irrigation 
laws of the State, but to express my own views and con- 
victions as to the effect of such laws and what has been 
said or decided regarding them, judicially or otherwise. 
This will be done with a full appreciation of the fact that 
whatever may be said on many of the important ques- 
tions involved will meet with the opposition of many 
able lawyers with whom I have come in contact in litiga- 
tion over these same questions, and for whose opinions 
I have the most profound respect. Again, the views 
here expressed will not accord, in some respects, with 
the decisions of some of the highest courts of the coun- 
try. But while such decisions are entitled to respectful 
consideration, they are not binding upon me on this occa- 
sion, and I disagree with them with less trepidation be- 
cause so many others — ^judges, courts, and lawyers — 
have done the same. Therefore, I shall not hesitate to 
express my own convictions, giving due prominence and 
consideration, at the same time, to the expressed views 
of others, whether agreeing with my own or not. 

OF THE LAWS AFFECTING THE RIGHTS OF RI- 
PARIAN OWNERS. 

We have no statutory laws establishing or defining the 
nature or extent of the rights of riparian owners. Their 
rights are, of course, modified, or otherwise affected, to 
some extent, by statutory provisions relating to the aip- 
propriation of water, but such statutes are not directed 
at them or their rights. However, controversies may 
and do arise, not only between riparian owners them- 
selves, claiming water from the same stream, but be- 
tween them and appropriators of water. The effect of 
existing statutes providing for and regulating the appro- 
priation of water will be considered when we come to 
that branch of the subject. In this connection, they will 
be taken into account only indirectly as they affect the 
conflicting rights of the riparian owners. 
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The question of the extent of the rights of riparian 
owners in and to the waters of a stream flowing past 
their lands, for purposes of irrigation, has been before 
the courts of this State many times, and with varying 
results. The leading case on the subject is Lux v, Ilag- 
gin, 69 Cal. 255, There the effort was made to define 
and measure the rights of a riparian owner in this State 
by the common-law doctrine on the subject. The con- 
test was a prolonged and bitter one. The court was di- 
vided on the question whether the common law must be 
applied, in this State, or whether it should be modified by 
the existing natural conditions prevailing, on the 
ground that the common-law doctrine, if maintained, 
would result in ruinous consequences, and whether the 
common-law doctrine was modified by our code provis- 
ions providing for the appropriation of water. The 
opinions delivered in this case are of great interest and 
exhibit great learning, industry, and research on the 
part of the justices delivering them. The majority opin- 
ion sustained the contention that the common law must 
prevail, and that the court must not be swerved from its 
enforcement by the plea of differing conditions and in- 
jurious consequences. But the court, while not overrul- 
ing this case, has, in numerous subsequent cases, de- 
parted from it, and the court, in that and later cases, has 
done precisely whait it was then held could not be done, 
allowed the necessity for some different rule of right, as 
between the riparian owners themselves and between 
them and the appropriator, to prevail over the law as it 
was then declared to be. 

But, strangely enough, while the main question in that 
case was whether the common-law right of a riparian 
owner should be recognized as existing at all in this 
State, or not, and the right was upheld, manifestly, only 
because the majority of the court felt constrained to that 
conclusion by strict rules of law, that and later cases, or 
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some of them, have extended the right of a riparian 
owner far beyond that vested in him at common law, 
and has thus, in a measure, if not entirely, subverted and 
destroyed the common-law riparian right. 

The right of a riparian owner at common law is to the 
use of the water as it naturally flows, in quality, and 
without diminution in quantity, except as it may be di- 
minished by the reasonable use by other riparian own- 
ers, for domestic, agricultural, and manufacturing pur- 
poses. And as this right is the same in every owner of 
land bordering on the stream, there can be no such di- 
version or use by one owner as will materially diminish 
the quantity or deteriorate the quality of water flowing 
past any other riparian owner on the stream. Or, as 
said in Angell on Watercourses, section 93: 

"A watercourse begins ex jura naturae, and having 
taken a course, naturally, cannot be diverted. Aqua cur- 
rit et debet currere, ut currere solebat, is also the lan- 
guage of the ancient common law. That is, the water 
runs naturally, and should be permitted thus to run, so 
that all through whose land it runs may enjoy the priv- 
ilege of using it." 

Again, it is said by the same author, section 93a: 

"The law has been supposed to be well settled, and, in 
my opinion, is nowhere more cleariy stated than by 
Lord Kingsdown, in Miner v. Gilmour. 12 Moore P. 0. 
156. He says: ^By the general law applicable to run- 
ning streams, every riparian proprietor has a right to 
what may be called the ordinary use of water flowing 
past his land; for instance, to the reasonable use of the 
water for domestic purposes, and for his cattle, and this 
without regard to the effect which such use may have in 
case of a deficiency upon proprietors lower down the 
stream. But, further, he has a right to the use of it for 
any purpose, or what may be deemed the extraordinary 
use of it, provided he does not thereby interfere with the 
rights of other proprietors, either above or below him. 
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Subject to this condition, he may dam up a stream for 
the purposes of a mill, or divert the water for the purpose 
of irrigation. But he has no right to intercept the regu- 
lar flow of the stream, if he thereby interferes with the 
lawful use of the water by other proprietors, and inflicts 
upon them a sensible injury.' The use in all the above 
cases must be a reasonable one." 

Many decided cases might be cited to the same effect, 
but it is unnecessary, as the rule, thus limited, is firmly 
established and well understood. 

But in the very case in which this doctrine is upheld 
and enforced as applicable to the conditions in this State, 
it is held that a riparian owner has the right, as such, to 
a reasonable use of the water for purposes of irrigation. 

Lux V. Haggin, 69 Gal. 255, 394. 

And this doctrine has been adhered to in some of the 
later cases: 

Harris v. Harrison, 93 Cal. 676. 
Wiggins V. Muscupiabe L. & W. Ck)., 113 Oal. 182, 
190. 

Smith V. Ck>rbit, 116 Oal. 587. 

Heilbron v. Land & Water Co., 80 Cal. 189. 

The doctrine thus modified and the reasons for it are 
thus stated in Harris v. Harrison, supra (p. 680): 

"According to the common-law doctrine of riparian 
ownership as generally declared in England and in most 
of the Americam States, upon the facts in the case at bar 
the plaintiffs would be entitled to have the waters of 
Harrison canyon continue to fiow to and upon their land 
as they were naturally accustomed to fiow, without any 
substantial deterioration in quality or diminution in 
quantity. But in some of the western and southwestern 
States and territories, where the year is divided into one 
wet and one dry season, and irrigation is necessary to 
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successful cultivation of the soil, the doctrine of ripa- 
rian ownership has by judicial decision been modified, or 
rather enlarged, so as to include the reasonable use of 
natural water for irrigating the riparian land, although 
such use may appreciably diminish the flow down to the 
lower riparian proprietor. And this must be taken to 
be the established rule in Calif ornia, at least, where irri- 
gation is thus necessary. (Lux v. Haggin, 69 Oal. 394.) 
Of course there will be great difficulty in many cases to 
determine what is such reasonable use; and Vhat is such 
reasonable use is a question of fact, and depends upon 
the circumstances appearing in each particular case.' 
(Lux V. Haggin, 69 Cal. 394.) The larger the number of 
riparian proprietors whose rights are involved, the 
greater will be the difficulty of adjustment In such a 
case, the length of the stream, the volume of water in it, 
the extent of each ownership along the banks, the char- 
acter of the soil owned by each contestant, the area 
sought to be irrigated by each — all these, and many 
other considerations, must enter into the solution of the 
problem; but one pr'inciple is surely established, 
namely, that no proprietor can absorb all the water of 
the stream so as to allow none to flow down to his neigh- 
bor." 

Under this declaration of the rights of riparian own- 
ers, it is presumed that such owners must be regarded as 
equally entitled to share in the waters of the stream and 
in equal proportions, for purposes of irrigation. It cer- 
tainly cannot be that there ican be any preferred right to 
the use of any given quantity of water as the result of a 
prior diversion and use of it. And so the Supreme Court 
has treated their rights by holding that the court may 
decree division. of the water between them. 

Wiggins V. Muscupiabe Water Co., 113 Cal. 182. 

But it is entirely inconsistent with and antagonistic 
to the conclusion reached in the first case cited that the 
common-law riparian right prevails in this State, be- 



Laws Affecting the Rights of Riparian Owners. 15 

cause, whenever a riparian owner "diverts" any part of 
the natural flow of the stream, which he must do in or- 
der to use it for purposes of irrigation, he necessarily 
violates the common-law right of every other owner 
along the stream to have the same flow, naturally, and 
without diminution. In Lux v. Haggin, the common- 
law riparian right is clearly enough defined and its ex- 
tent and limitations are emphasized by quotations from 
law-writers on the subject as follows (pp. 390, 391): 

"As to the nature of the 'right of the riparian owner 
in the water, by all the modern as well as ancient au- 
thorities, the right in the water is usufructuary, and 
consists not so much in the fluid itself as in its uses, in- 
cluding the benefits derived from its momentum or im- 
petus. (Angell on Watercpurses, sec. 94, and notes.) 

" ^But the right to a watercourse begins ex jura natu- 
rae, and having taken a certain course naturally, it can- 
not be diverted to the deprivation of the rights of the rip 
arian owners below. So say all the common-law text- 
books and the decisions. (Angell on Watercourses, sec. 
93.) Aqua currit, et debet currere, ut currere solebat, is 
the language of the ancient common law.' (Angell on 
Watercourses, sec. 93; Shury v. Pigott, Bulst. 399; 
Countess of Kutland v. Bowler, Palmer, 390.) 

" ^As a general proposition every riparian proprietor 
has a natural and equal right to the use of the water in 
the stream adjacent to his land, without diminution or 
alteration.' (Washburn on Easements and Servitudes, 
319.) 

" ^Riparian proprietors are entitled, in the absence of 
grant, license, or prescription limiting their rights, to 
have the stream which washes their lands flow as is wont 
by nature, without material diminution or alteration.' 
(Gould on Waters, sec. 204.) 

" ^Each riparian proprietor has a right to the natural 
flow of the watercourse undiminished except by its rea- 
sonable consumption by upper proprietors.' (Angell on 
Watercourses, c. 4, passim.) 

"The right to the flow of the water is inseparably an- 
nexed to the soil, and passes with it, not as an easement 
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or appurtenant, but as a parcel. Use does ndt create, 
and disuse cannot destroy or suspend it. Each person 
through whose land a watercourse flows has (in common 
with those in like situation) an equal right to the benefit 
of it as it passes through his land, for all useful purposes 
to which it may be applied; and no proprietor of land 
on the same watercourse has a right unreasonably to di- 
vert it from flowing into his premises, or to obstruct it in 
passing from them, or to corrupt or destroy it. (Chief 
Justice Shaw, in Johnson v. Jordan, 2 Met 239.)" 

This statement of the law cannot be reconciled with 
the other position taken by the court, in the same case, 
that a riparian owner may make a reasonable use of the 
water for irrigating his land. The distinction between 
a riparian right to the use of the water and the right of 
an appropriator is here wholly overlooked or disre- 
garded. The right of the one is to use the water as it 
passes without diverting, or, if diverting it, for purposes 
of manufacture, for example, returning it to the natural 
stream again; and, in either case, without any material 
diminution of the quantity of the natural flow. The 
right of the other is to divert or take from the natural 
flow of the stream all or a part of the water there flow- 
ing, without obligation to return it to its natural chan- 
nel again. So, when the court held that a riparian 
owner might, by virtue of his right as such, use the 
waters of the stream for irrigation purposes, it clothed 
him also with the rights of an appropriator. And by so 
doing, it brought the rights of riparian owners on a 
stream in direct conflict with each other because the di- 
version of any water from the stream for the purpose of 
irrigation, or the appropriation of it, for that is what it 
is, essentially, and as matter of law, must of necessity be 
an interference with and diminution of the right of every 
other riparian owner on the stream for the reason that 
it does divert a part of the waters of the stream, never to 
be returned, and therefore diminishes the quantity of 
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water naturally flowing therein. If the Court had held 
that so long as there was water in a stream sufficient for 
use by all riparian owners for irrigation, as well as other 
purposes, the use of water for purposes of irrigation by 
one would not amount to an actionable injury to another 
such owner, the position would have been unassailable, 
not because the court was right in respect of its views as 
to the extent of the riparian right, but because, under 
the conditions prevailing in this State, the use of sur- 
plus water could not be prevented by a riparian owner 
when such water was hot necessary to his own use for 
like purposes. But, this conceded, the doctrine of the de- 
cision as to riparian rights loses all its force as in jus- 
tice it should. 

However this may be, the most important question 
disputed and decided in the case referred to, viz., 
whether by our statutes providing for the appropria- 
tion of water the rights of riparian owners were modi- 
fied or taken away, is yet to be noticed. , 

It must be conceded that the right of appropriation 
is inconsistent with and antagonistic to riparian rights. 
The two cannot exist together, and participate in the 
benefits of the use of the waters of the same stream. 
This is necessarily so, because whenever an appropriato>r 
diverts any part of a stream from the natural channel 
and conducts and uses it upon his land, he thereby dimin- 
ishes the quantity of water flowing naturally past the 
lands of the riparian owners below the point of diver- 
sion. Therefore, the exercise of the right of an appro- 
priator infringes upon and takes from the right of the 
Tiparian owner. The law-making powers. State and na- 
tional, in providing for the appropriation of water, must 
have done so with knowledge of the fact that the 
Tiparian owner was, at common law, entitled to have the 
whole of the waters of the stream flow past his lands. 
And, when the legislature of this State and the Congress 



IS Laws Affecting the Rights of Riparian Owners, 

of the United States authorized and provided for the 
appropriation of the stream, or any part thereof, they 
abrogated the common-law right of the riparian owner 
to the extent such appropriation was permitted. In 
our legislation there is no limitation of the amount of 
water that may be taken from a stream by appropria- 
tion. The right extends to the entire. flow of the stream. 
This being so, it must be manifest that the legislature 
intended to substitute for the riparian right which was 
limited to lands bordering on the streams in the State, 
and confined to such use of their waters as would make 
them of but little benefit, even to such owners, the right 
of appropriation, which gives the right to the use of the 
entire flow of every stream in the State for all legitimate 
and useful purposes, to be divided equitably to property 
owners making such appropriation, no one appropriator 
to take from the stream more than is reasonably neces- 
sary for the purposes for which he makes the appropria- 
tion. And, not only is it manifest that this was the in- 
tention of the legislation referred to, because the .two 
rights are directly conflicting and the establishment of 
one is the abrogation of the other, but such legislation 
was obviously for the best interests of the State. This 
view was very clearly and forcibly put by Mr. Justice 
Ross in his dissenting opinion in Lux v. Haggin. He 
says (p. 450): 

^^The common-law doctrine of riparian rights being 
wholly inconsistent with and antagonistic to that of 
appropriation, it necessarily follows that when the Fed- 
eral and State governments assented to, recognized, and 
confirmed, with respect to the waters upon the public 
lands, the doctrine of appropriation, they in effect de- 
clared that that of riparian rights did not apply. The 
doctrine of appropriation thus established was not a 
temporary thing, to exist only until some one should ob- 
tain a certificate or patent for forty acres or some other 
subdivision of the public land bordering on the river or 
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other stream of water. It was, as has been said, born 
of the necessities of the country and its people, was the 
growth of years, permanent in its character, and fixed 
the status of water rights with respect to public lands. 
No valid reason exists why the Gk)vernment, which 
owned both the land and the water, could not do this. 
It thus became, in my judgment, as much a part of the 
law of the land as if it had been written in terms in the 
statute-books, and in connection with which all grants of 
public land from either Government should be read. In 
the light of the history of the State, and of the legisla- 
tion and decisions with respect to the subject in ques- 
tion, is it possible that either Government, State or na- 
tional, ever contemplated that a conveyance of forty 
acres of land at the lower end of a stream that flows for 
miles through public lands should put an end to subse- 
quent appropriation of the waters of the stream upon 
the publi-c lands above, and entitle the grantee of the 
forty acres to the undiminished flow of the water in its 
natural channel from its source to its mouth? It seems 
to me entirely clear that nothing of the kind was ever 
intended or contemplated. Of course, the doctrine of 
appropriation, as contradistinguished from that of ripa- 
rian rights, was not intended to, and indeed could not, 
affect the rights of those persons holding under grants 
from the Spanish or Mexican governments; first, because 
the doctrine is expressly limited to the waters upon 
what are known as public lands; and secondly, because 
the rights of such grantees are protected by the treaty 
with Mexico and the good faith of the Government. 

"It is the rights of such riparian proprietors as those 
that are unaffected by the doctrine of appropriation, and 
those are the riparian rights that are excepted from the 
operations of the provisions of the Civil Code in relation 
to ^water rights' by section 1422 of that code, which 
reads: ^The rights of riparian proprietors are not affected 
by the provisions of this title.' That code, as well as 
the other codes of California, went into effect the first 
day of January, 1873. The appellants contend, and the 
prevailing opinion holds, that by the section of the Civil 
Code just quoted, the legislature of the State declared 
that the common-law doctrine of riparian rights should 
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apply to all the streams of the State. It seems very 
clear to me that this is not so, for many reasons. Leav- 
ing out of consideration the question^ whether it lay in 
the power of the State to nullify the doctrine of appro- 
priation established by the United States with res.pect 
to the waters flowing over their lands — established, too, 
in pursuance of the policy the State itself had previously 
adopted, and for the advancement of the interests of the 
people of the State — I find nothing in the Civil Code, or 
in any of the other codes, to indicate any intention on 
the part of the legislature of the State to return to the 
doctrine of riparian rights with respect to the waters 
upon the public lands. On the contrary, the code en- 
acts in statutory form, in language as clear as language 
can be made, the theretofore prevailing law of appropri- 
ation. Title 8 of the Civil Code is headed ^ Water 
Rights.' The first section of that title — section .1410 of 
the code — declares: The right to the use of running 
water, flowing in a river or stream, or down a canyon or 
ravine, may be acquired by appropriation.' 

"Can anything be clearer? By the common law, the 
water flowing in a river or stream, or down a canyon or 
ravine, could not be acquired by appropriation, and must 
continue to flow in its natural channel undiminished in 
quantity and unaffected in quality. Could there be any 
clearer declaration of the fact that the common-law doc- 
trine of riparian rights should not apply to the streams 
of this State than is found in this declaration of the stat- 
ute that the waters of such streams may be acquired by 
appropriation?'' 

This paper cannot be extended by any attempt to re- 
view the authorities bearing on this important question, 
nor is it necessary. They were fully considered in Lux 
V. Haggin, up to that time, and there has been prac- 
tically no change in the attitude of the Supreme Court on 
the subject,, except as the court has given way in some 
cases to the absolute necessity of modifying the strict 
rule of the common-law as to riparian rights without 
overruling Lux v. Haggin, or establishing any new rule 
of law as between riparian owners and appropriators. 
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But section 1422 of the Civil Code should not be over- 
looked. It provides in terms: 

"The rights of riparian proprietors are not affected by 
the provisions of this title." 

To give 'full force and effect to the language of this 
section of the code as applying to common-law riparian 
rights, would be to nullify entirely every other provision 
of the title of the code relating to and authorizing the 
appropriation of water, of which it is a part, because 
there could by no possibility be an appropriation of any 
part of a stream of water without affecting such ripa- 
rian rights. Probably the only construction that can rea- 
sonably and properly be given to this section, in connec- 
tion with the other provisions authorizing and regulat- 
ing the appropriation of water, is the one given to it by 
Justice Ross in his dissenting opinion above quoted 
from, viz., that the reservation of riparian rights from the 
effect of the provision for the appropriation of water 
must be confined to certain riparian rights of those per- 
sons holding under grants from the Spanish or Mexican 
governments, "because the doctrine is expressly limited 
to the waters upon what are known as public lands; and 
secondly, because the rights of such grantees are pro- 
tected by the treaty with Mexico and the good faith of 
the Grovernment." 

Such a construction will give effect to the section re- 
ferred to and preserve the right of appropriation given 
by other sections of the title. This sf^ction was repealed 
in 1887, reserving vested rights. 

Statutes 1887, p. 114. 

But as practically all riparian lands had passed into 
I>rivate ownership before its repeal, this action is of but 
little consequence. 
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Other of the semi-arid States have taken quite a differ- 
ent view of this question of riparian rights. It may be 
of interest, in this connection, to note the position taken 
by law-makers and courts of other States respecting this 
important question. The case of Stowel v. Johnson, 26 
Pac. Kep. 290, is an interesting one. In that case, the 
Supreme Court of Utah said: 

"Riparian rights have never been recognized in this 
territory, or in any State or territory where irrigation is 
necessary; for the appropriation of water for the pur- 
pose of irrigation is entirely and unavoidably in conflict 
with the common-law doctrine of riparian proprietor- 
ship. If that had been recognized and applied in this 
territory, it would still be a desert; for a man owning 
ten acres of land or more, near its mouth, could prevent 
the settlement of all the land above him. For at com- 
mon law the riparian proprietor is entitled to have the 
water flow in quantity and quality past his land as it 
was wont to do when he acquired title thereto, and this 
right is utterly irreconcilable with the use of water for 
irrigation. The legislature of this territory has always 
ignored this claim of riparian proprietors, and the prac- 
tice and usages of the inhabitants have never considered 
it applicable, and have never regarded if 

See Kinney on Irrigation, sees. 272, 273, il2, 424, 

442, 457, 467, 477, 494, 508, 517, 547, 573. 
Reno Smelting Go. v. Stevenson, 21 Pac. Rep. 317. 
Atchison v. Peterson, 20 Wall. 507. 

One of the States has made the common-law doctrine 
of riparian rights a part of its organic law. But in most 
of them, the law-making power has left the subject 
severely alone, so far as any direct legislation on the sub- 
ject is concerned, and the courts must deal with it with- 
out statutory aid or direction. But as this paper is to 
deal only with the irrigation laws and decisions of Cali- 
fornia, it would be out of place to go extensively into the 
laws and decisions of other States. They will be re- 
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ferred to, therefore, only in a brief way, and mainly for 
purposes of illustration, and with a view of ascertain- 
ing the law as it is in this State, together with any sug- 
gestions that may be made as to desirable changes and 
modifications of our own laws. As the law of this State 
stands to-day, the common law of riparian rights is in 
force. But those rights are so entirely opposed to the 
best interests of the State that they are being but little 
regarded in the actual distribution and use of water, and 
therefore the conclusion of the Supreme Court that they 
must be respected, as existing rights, in this State, has 
not been as harmful as was at first anticipated. It is 
believed that one of the strongest reasons. for this is that 
the owners of riparian rights have found that in order 
to make their rights of any value, for purposes of irriga- 
tion, they must become appropriators of the water. And 
the Supreme C5ourt has practically nullified the common- 
law right to water by recognizing and making part of it 
the right of appropriation for irrigation. The practical 
effect of it really is to give the owner on the stream a 
preferred right to appropriate so much of its waters as 
he may reasonably need for the irrigation of his ripa- 
rian lands. 

Harris v. Harrison, 93 Oal. 676. 

And while the court has enlarged the right of the 
riparian owner, by allowing the diversion and use of the 
waters of the stream for irrigation, it has, on the other 
hand, limited his right by holding that he cannot com- 
plain of an appropriation of a part of the stream above 
him, when the water diverted would not be used bv him. 

Modoc L. & L. S. Co. v. Booth, 102 Cal. 151, 156. 



24 Laws Affecting the Rights of Riparian Owners. 

But his injury by an unlawful diversion cannot be 
held to be inconsiderable, because it is incapable of as- 
certainment or cannot be measured in damages. 

Heilbron v. Canal Co., 75 Oal. 426. 

This is, of course, an infringement upon the common- 
law riparian right of the land owner, whi€h entitles him 
to the flow of the entire stream undiminished in quan- 
tity. Under the common-law doctrine, the question 
whether he could use the water in no way affected or 
limited his right. It was simply a giving way by the 
Supreme Court to the necessity, growing out of the pre- 
vailing conditions in this State, to curtail the common- 
law right of the riparian owner in order to conserve the 
water of the State and allow its more extended use. 

But the very same thing that would justify the court 
in enacting and enforcing this limitation of the common- 
law right would have justified it equally in holding, in 
the first instance, that the common-law right was not ap- 
plicable to the conditions prevailing in this State, and 
that the common law resi)ecting it was never in force 
here. 

The right of a riparian owner, as thus expanded and 
limited to suit the exigencies of the situation, by tlie Su- 
preme Court, is, according to the decided cases in this 
State, the subject of salie and transfer by him, and may 
be lost by grant, condemnation, or prescription. 

Gould V. Stafford, 91 Cal. 146. 

Alta Land etc. Co. v. Hancock, 85 Cal. 219. 

Sprague v. Heard, 90 Cal. 221. 

But this, again, is wholly inconsistent with the com- 
mon-law right which is a part of the land to which it 
is annexed. Of course, he could grant or convey his 
right with the land of which it is a part, but not other- 



Laivs Affecting the Rights of Riparian Owners, 25 

wise, because when severed from the land it is no longer 
a riparian right, but that right is wholly destroyed. 
Therefore, it is certainly an error to say that a riparian 
right may be conveyed separate from the land. The 
party to whom the conveyance is made may obtain the 
right to the use of the water, but it is no longer a ripar 
rian right. 

But "use cannot create and disuse cannot destroy or 
suspend it/' 

Lux V. Haggin, 69 Oal. 391. 
Stanford v. Felt, 71 Oal. 249. 

And the lease for a definite term of the right of such 
owner to the use of the water does not estop him from 
asserting his riparian right after the expiration of such 
lease. 

Swift V. Goodrich, 70 Cal. 103. 

The right of an appropriator acquired before a ripa- 
rian owner secures his title from the United States has^ 
as against such owner, a prior right to the water appro- 
priated by him, and reasonably necessary for the pur- 
poses for which it has been appropriated. 

Osgood V. Eldorado Water and Deep Gravel Min- 
ing Co., 56 Oal. 571. 
Faulkner v. Eondoni, 104 Oal. 140. 
Eamelli v. Irish, 96 Oal. 214. 

And it is not necessary that the appropriation shall 
be made by a compliance with the code provisions regu- 
lating the same, but an actual diversion and use of the 
water for a beneficial purpose is just as effective to the 
extent of such diversion and use as if the statute had 
been followed. 
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Wells V. Mantes, 99 Oal. 583. 
De Necochea v. Curtis, 80 Oal. 397. 

The rights of riparian owners will be further touched 
upon in considering the right of appropriators now to be 
taken up. While it has seemed necessary to treat of 
each of these rights separately, it is desired to avoid 
mere repetition as far as possible. 



OP THE EIGHTS OF THE APPROPBIATOK OP 

WATER POE PRIVATE USE. 

This branch of the subject has been anticipated some- 
what in what has been said in discussing the questions 
relating to riparian rights. But it calls for a more 
specific consideration. In treating of this subject, it is 
important to inquire: 

1. What water is the subject of appropriation. 

2. For what purposes it may be appropriated. 

3. Where it may be appropriated. 

4. How it may be appropriated. 

5. The effect of the appropriation. 

6. How the right acquired by appropriation may be 

lost. 

J. What Water may he Appropriated. 

By our code the right of appropriation is confined to 
"running water flowing in a river or stream or down a 
canyon or ravine.'^ 

Civil Code, sec. 1410. 
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This would undoubtedly include any and all water- 
courses in the State. But what constitutes a water- 
course or "running'^ water is not always easy to deter- 
mine. Where water connected with or augmenting the 
flow of a stream ceases to be running water, within the 
meaning of the appropriation laws, and must be classed 
as '^percolating" water, is a question not always easy of 
solution. And this is important, because percolating 
water is not the subject of appropriation, but is a part of 
the body of the soil in which it is found, and may be 
taken out by the owner of the land, no matter how injuri- 
ous such action on his part may be to an adjoining land- 
owner. 

Gould V. Eaton, 111 Oal. 639. 

Hanson v. McOue, 42 Oal. 303. 

Southern Pac. E. E. Co. v. Dufour, 95 Cal. 615. 

Vineland Irr. Dist. v. Azusa Irr. Co., 126 Cal. 486. 

But running water, as contradistinguished from water 
percolating through the soil, may be appropriated, sub- 
ject, of course, to the rights of riparian owners and prior 
appropriators. 

It is, perhaps, more than ordinarily difficult to deter- 
mine, in this State, whether water found underground is 
percolating or running water, on account of the natural 
conditions that prevail here. Along the course and at 
the mouth of almost every canyon or ravine in the State 
will be found valleys composed, in large part, of gravel 
and boulders through which water can pass with more 
or less freedom; and the bed& of the streams of the State 
Ure usually composed of the same material of varying 
depths, the bedrock rising and falling, and the valleys 
through which it passes spreading out to varying 
widths, thus forming successive reservoirs along the 
course of the streams, of all sizes and depths, with one 
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large reservoir in the valley below. Where these nat- 
ural conditions prevail, the running stream undoubtedly 
stores these natural reservoirs with water, year after 
year, aided, in many eases, by springs and other sources 
of supply, and the subterranean waters mpve on to the 
sea with the surface flow above, but, on account of the 
obstructions in its course, while it is moving water, it 
moves more or less slowly, depending upon the nature 
of the deposit through which it passes, whether coarse 
or fine sand, gravel or boulders. This subterranean body 
of water is connected with the surface flow and sup- 
ports and maintains it, thus augmenting the amount of 
water that may be derived for irrigation by the appro- 
priation of the surface flow. This leads to the inquiry 
that has received the attention of the courts: Is this 
subterranean flow a part of the stream, or, with the sur- 
face flow above it, the stream? Or, to state it differ- 
ently, Is it "running water^' within the meaning of the 
code? If it is, it may be appropriated; otherwise, not. 
As to what is necessary to constitute a watercourse, Mr. 
Angell in his work on Watercourses, section 4, says: 

"A watercourse consists of bed, banks, and water; yet 
the water need not flow continually; and there are many 
watercourses which are sometimes dry. There is, how- 
ever, a distinction to be taken in law between a regular 
flowing stream of water, which at certain seasons is 
dried up, and those occasional bursts of water, which, 
in times of freshet, or melting of ice and snow, descend 
from the hills and inundate the countrv. To maintain 
the right to a watercourse or brook, it must be made to 
appear that the water usually flows in a certain direc- 
tion, and by a regular channel, with banks and sides. It 
need not be shown to flow continually, as stated above,' 
and it may at times be dry; but it must have a well-de- 
fined and substantial existence. A mere right of drain- 
age over the general surface of land is very different 
from the right to the flow of a stream or brook across 
the premises of another. ^It is not essential to a water- 
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course that the banks should be absolutely unchange- 
able, the flow constant, the size uniform, or the waters 
entirely unmixed with earth, or flowing with any fixed 
velocity; but the law does not and cannot fix the limits 
of variation in these particulars.' " 

And the decided cases in this and other States agree, 
substantially, with this definition or description of a 
watercourse. 

Gould V. Eaton, 111 Cal. 639. 

Hoyt V. City of Hudson, 27 Wis. 656. 

Earl V. De Hart, 12 N. J. Eq. 280. 

McClure v. City of Red Wing, 28 Minn. 186. 

Gibbs v. Williams, 25 Kan. 214. 

Weis V. Oity of Madison, 75 Ind. 241. 

Pyle V. Richards, 17 Neb. 180. 

Eulrich V. Richter, 37 Wis. 226. 

Luther v. The Wannisimmet Co., 9 Oush. 171. 

Simmons v. Winters, 27 Pac. Rep. 7. 

Barnes v. Sabron, 10 Nev. 217. 

But in most of the cases cited, the courts were deal- 
ing with the distinction between watercourses and mere 
surface water resulting from rainfall and other tem- 
porary or intermittent causes. The distinction we are 
striving to arrive at is that between "running" and 
"percolating" water. It is not difficult, except where the 
subterranean water is not connected in any apparent 
way with a running stream, either above or under 
ground. But if it is connected with a running stream, 
the question to be determined is whether it of itself con- 
stitutes a watercourse within the proper legal meaning 
of the term, or is it a part of such stream. If it is either, 
it is running water and may be appropriated under our 
code. The fact that it runs underground in no way af- 
fects the question. 
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City of Los Angeles v. Pomeroy, 124 Cal. 597. 
Vineland Irr. District v. Azusa Irr. Co., 126 Cal. 
486. 

In the last case cited, the court said (pp. 494, 495): 

"It is essential to the nature of percolating waters 
that they do not form part of the body or flow, surface 
or subterranean, of any stream. They may either be 
rain waters, which are slowly infiltrating through the 
poil, or they may be waters seeping through the banks 
cr bed of a stream, which have so far left the bed and 
the other waters as to .have lost their character as part 
of the flow. If these waters which the court describes 
were in fact percolating waters, then plaintiff had the 
unquestioned right to take them by its tunnel; and, even 
if injury resulted to other appropriators or riparian own- 
ers upon the stream, they could not be heard to com- 
plain. Yet the court .grants these defendants an injunc- 
tion against plaintiff to restrain it from taking such 
waters. The findings, therefore, must be construed — 
and they are fairly susceptible of this construction — ^to 
mean that plaintiff was drawing its waters from within 
the bed and channel of the stream, and from its subsur- 
face fiow. That one may be a lawful appropriator of 
such waters there can be no question. To hold other- 
wise would be to deprive vast tracts of arid land of wa- 
ters thus obtained and now beneficially used and employ- 
ed upon them, and limit the legal taking of waters to the ^ 
surface flow alone. The existence of a well-defined sub- 
surface flow within the bed and banks of streams such 
as this is well recognized. Says Kinney on Irrigation, 
section 44: ^At certain periods of the year water flows 
on the surface in a welMefined course, and there is at 
times what is known as the ^underfiow.^ This is the 
broad and deep subterranean volume of water which 
slowly flows through the sand and gravel underlying the 
most, if not all, the streams which traverse the country 
adjacent to the mountain systems of the arid regions. 
These underground streams are probably much greater 
in volume in some cases than the water upon the sur- 
face, and are, as far as rights of appropriation or ripa- 
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rian rights are concerned, but a valuable portion of the 
well-defined surface stream.' Indeed, illustration of the 
fact that the trial court itself must of necessity have con- 
sidered that the taking of subterranean waters from the 
stream by means of such as those employed by plaintifE 
was a legitimate mode of appropriation is furnished by 
the finding ^that the defendant, the Azusa Water De- 
velopment and Irrigation Company, gave notice of ap- 
propriation as required by the code and proceeded by its 
tunnel to develop and secure this underflow in manner 
precisely that employed by plaintiff, and the court dis- 
tinctly finds that it was a legal appropriator of waters 
from the same stream. 

"We therefore hold it to be the law, and we think it 
to be a moderate and just exposition thereof, that one 
may, by appropriate works, develop and secure to useful 
purposes the subsurface flow of our streams, and become, 
w*ith due regard to the rights of others in the stream, 
a legal appropriator of waters by so doing. That plain- 
tiff thus was, at the time of the institution of its action, 
an appropriator, permits of no doubt, but its appropria- 
tion was legal only so far as its taking did not imperil 
or impair the rights of others superior to its own. One 
may not, of course, tunnel into the bed of such a stream, 
or dam its underground flow, and by such means draw 
away either subterranean or surface waters, the rightful 
use to which has been secured by others. If, upon the 
other hand, one can, by development, obtain subterra- 
nean waters without injury to the superior rights of oth- 
ers, clearly he should be permitted to do so." 

This is the declaration of the Supreme Court of this 
State on the subject, and settles definitely the question 
of law involved, establishing the right of appropriation 
of subterranean waters constituting or forming part of a 
"stream." This leaves only the question of fact whether 
or not, in each case, the water in controversy is in fact 
a part of the stream, or is percolating water. This ques- 
tion of fact may not always be easy of solution. Where 
the dividing line between what shall be held to be run- 
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ning water and what mere percolating water, shall be 
drawn, must depend upon the facts in each case. The 
law applicable to the facts, when found, is definitely and 
rightly settled. It is so clearly to the best int(?rests of 
the State that all flowing water shall be subject to ap- 
propriation so that the same may be conserved and ap- 
plied to beneficial uses, that in all cases where there is 
doubt as to the class in which a given water supply be- 
longs, the doubt should be resolved in favor of its being 
running water and subject to appropriation. 

But one of the most interesting questions of fact likely 
to arise in cases of conflict between appropriators of the 
surface flow of the stream and appropriators of the sub- 
terranean flow is how far the diversion of the under- 
ground flow is an encroachment on the rights of the ap- 
propriator of the surface flow. It is not infrequently the 
case that the bed of the stream is several hundred feet 
wide from bank to bank, while the stream flowing on the 
surface covers but a few feet. Of course, a surface dam 
or other obstruction by which the surface flow is divert- 
ed does not intercept the underground flow, but allows 
it to pass on down stream. The water thus allowed to 
pass, whether it be immediately under the surface 
stream or to one side of it, but within its banks, is a 
part of the stream, subject to appropriation. And, not 
being intercepted or diverted by the diversion of the sur- 
face flow, it is surplus water which a subsequent ap- 
propriator may talie out and use. This is clear enough. 
But the troublesome question of fact is whether by inter- 
cepting the subterranean flow at a given point and re- 
moving it from the bed of the stream, by a tunnel, for 
example, he thereby diminishes the surface flow at the 
point of diversion of the prior appropriator of that flow. 
If he does, he infringes on the rights of the prior appro- 
priator, and may be enjoined from making or continu- 
ing such diversion. 
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Subject to this liability, he has the undoubted right to 
make the appropriation. 

Vineland Irr. Dist. v. Azusa Irr. Co., 126 Oal. 486. 
Trustees of Delhi v. Youmans, 50 Barb. 316. 

But there is a better remedy in case of a conflict be- 
tween the rights of the two appropriators under such 
circumstances than that of injunction. In such case 
there is surplus water flowing away underground that 
is wholly lost if the appropriator of the surface flow 
is allowed to enjoin the appropriator of the subter- 
ranean flow from making his diversion. This being 
so, a court of equity has power to ascertain the 
quantity of water flowing in the stream and award 
to the first appropriator the amount of water to which 
he is entitled on account of his diversion of the sur- 
face flow, and the balance, which has been added to 
the available supply by the appropriation of the subse- 
quent appropriator, to him. In no case should the party 
who has appropriated the surface flow, only, be allowed 
to prevent the later claimant from participating in the 
waters of the stream at all, by showing merely that in 
taking out the surplus flow his supply is diminished. 
The whole of the waters diverted should be equitably 
divided between them, in order that none of the water 
shall be allowed to go to waste. 

There is another element of uncertainty as to the 
rights of claimants to the waters of certain streams that 
has come about by the increase of the flow by the very 
act of irrigation. It is noticeable in some localities that 
sinee extensive irrigation has been practiced along some 
of the watercourses it has augmented the flow of the 
streams below. Not only so, but in some places, tracts 
of land that formerly were "dry," have, by irrigation of 
lands above them, become "water bearing" lands, some 
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of them cienegas or swamps. This is easily accounted 
for. As said above, the course of the streams of the 
State is, in many cases, through a succession of valleys 
that are natural reservoirs. Subterranean water has 
been brought to the surface and applied to irrigation. A 
part of this water passes on to lower levels and in 
places finds its way into the stream and in other places 
into lands below. When it finds its way into a stream 
and becomes a part of the flow, it is undoubtedly sub- 
ject to appropriation. If it passes into other lands be- 
low and remains there, it is a part of the land itself, be- 
longs to the owner of the land, and is not subject to ap- 
propriation. Assuming that this excess of water has be- 
come a part of the stream, either below or above ground, 
to whom does it belong? In many cases, it was not ap- 
propriated water in the first instance, or the subject of 
appropriation, it has been drawn from artesian wells, 
or was percolating water that has been pumped from 
under ground and applied to irrigation. But, having 
been thus brought into use, the very use of it has brought 
the underground water to a higher level, so much so 
that some of the water passes off down to and along 
a near-by running stream. If the users of water 
from the stream have appropriated a certain quantity 
of water from the running stream and this addition 
to the flow has increased the quantity of water to an 
amount in excess of such appropriation, the solution 
of this question is easy enough. The added water 
is "surplus" water, and may be appropriated by an- 
other. But suppose an appropriation has been reg- 
ularly made, so far as the act of giving notice and per- 
forming work under the code is concerned, but the 
amount filed on is not there, in the beginning, but is 
made good by the water added as above indicated. 
What then? Is such an appropriator entitled to this new 
supply of water? It would seem that under such cir- 
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cumstances the appropriator would be entitled to the 
augmented quantity up to the amount filed upon by him, 
or 80 much thereof as may be necessary for his use. In 
other words, this gradual accession to the flow of "run- 
ning water" which is the subject of appropriation under 
our laws, must, wherever it assumes that form, be con- 
trolled by such laws the same as other like waters. The 
fact that it has been added to the stream by artificial 
means not intended to have that result cannot be allow- 
ed to alter the rules of law affecting the use of such 
water. And if it has not been so concentrated as to be- 
come a watercourse, or "running water," itself within the 
law of appropriation, or mingled with and become a 
part of an already existing watercourse, but has perco- 
lated through and onto lower lands, and there remains 
stationary or in a state of percolation, it is clearly not 
within the law of appropriation, but is a part of the land 
in which it is found, and subject to the use of the owner 
of the property. If the rights of riparian owners are to 
be upheld, either as they existed at common-law or in 
the limited, enlarged, or modified form resulting from 
the decided cases in this State, the rule must be the 
«ame, depending upon the nature this additional water 
supply has assumed; that is to say, whether it has be- 
come part or all of a watercourse, or is percolating 
ivater. 



2. For What Purposes Water may be Appropriated. 

The only statutory limitation of the purposes for 
which water may be appropriated is that it "must be for 
some useful or beneficial purpose." 

Civil C5ode, sec. 1411. 



36 BigM of Appropriation of Water for Private Use, 

In the early history of the State, the most important 
use made of water appropriated, aside from domestic 
use, was for the operation of mines. And this use still 
continues in some localities. But at the present time, by 
far the most of the water used is for the irrigation of 
trees and growing crops. It may be appropriated, how- 
ever, for mining, milling, irrigating, agricultural, horti- 
cultural, domestic, or any other useful or beneficial pur- 
pose. The appropriation, to be valid, must be made 
with the intention of using it for some such purpose. 

Pomeroy on Riparian Eights, sec. 47. 
McKinney v. Smith, 21 CaJ. 374, 

And there can be no distinction as to the rights of ap- 
propriators growing out of the different purposes for 
which the appropriation is made. 

Ortman v. Dixon, 13 Cal. 33. 
McDonald V. Bear River etc. Water Co., 13 Cal. 
220. 



3. Wh^re Water may be Appropriated. 

It is often siaid, and said in some of the decided cases, 
that water can only be appropriated on Government 
land. It is a little difficult to understand where this idea 
ever originated. There is nothing in the code of this 
State limiting the place where appropriations of water 
may be made. They may be made on the public lands, 
because the Congress of the United States has recog- 
nized the right. So far, there can be no question. But it 
does not follow that the appropriation cannot be made 
on other lands if leave to do so is obtained. Of course, 
no filing can be made on the private lands of another, 
without his consent, simply because it would be a tres- 
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pass, the same as an unlawful entry upon land for any 
other purpose. But the private owner may grant, or con- 
sent to, such entry and filing upon his lands, the same as 
the national Government may do the same thing. And 
there is no reason why the owner of land through which a 
stream passes may not appropriate the water flowing 
therein on his own land. It is believed, however, that 
the limitation of the place of appropriation to public 
lands is entirely unwarranted, and that a valid and legal 
appropriation of water may be made anywhere along the 
course of a running stream, the waters of which are sub- 
ject to appropriation, where the appropriator has the 
right, by virtue of his own ownership of the land over or 
through which the stream flows, to enter upon such 
stream, or the consent of any one else having such right, 
by virtue of his ownership of land over or through which 
the stream flows. And this is placed upon the ground 
that the law or right of appropriation of this State con- 
tains no limitation as to the place where an appropria- 
tion may be made, and therefore the right exists at any 
point on the stream, subject only to the rights of others 
that cannot be violated by entering upon their lands for 
the purpose of making the appropriation. As we have 
seen above, a riparian owner may convey away to an- 
other his right to the waters of a stream. It would be 
singular, therefore, if he could not grant the right to en- 
ter upon his lands to make the diversion by which the 
appropriation of the water must be effected. But if he 
does not, no entry can be made on his lands to make or 
complete an appropriation of water. 

Taylor v. Abbott, 103 Cal. 421. 
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Jf. How the Water may be Appropriated. 

The right of appropriation of water on the public do- 
main is recognized and allowed by acts of Congress, and 
rights already vested are preserved. 

U. S. Rev. Stat., sees. 2339, 2340. 
19 TJ. S. Stat, at Large, 377, "Chap. 107. 
Jacob V. Lorenz, 98 Cal. 332. 
Broder v. Water Co., 101 U. S. 274. 
Wells V. Mantes, 99 Cal. 583. 
Jennison v. Kirk, 98 U. S. 453. 

The acts of Congress on the subject do not create any 
new right of appropriation. They only preserve and 
protect rights already accrued and vested by the laws or 
customs of the State. 

Jennison v. Kirk, 98 U, S. 453. 
Broder v. Water Co., 101 U. S. 274. 

The manner of making the appropriation is not pro- 
vided. That is left to legislation or prevailing custom in 
this State. It is a mistake to suppose that an irrigator 
obtains his rights from the national Government, further 
than that his right to appropriate water on Gtovernment 
lands is recognized, if not granted, by act of Congress, or 
that the manner of making an appropriation is governed 
or controlled by laws enacted by Congress. His rights 
are, except as above stated, controlled entirely by State 
laws. The laws of this State provide specifically how 
appropriation of water may be made: 

*^Sec. 1415. A person desiring to appropriate water 
must post a notice, in writing, in a conspicuous place at 
the point of intended diversion, stating therein: 

"1. That he claims the water there flowing to the ex- 
tent of (giving the number) inches, measured under a 
four-inch pressure. 
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"2. The purposes for which he claims it, and the place 
of intended use. 

"3. The means by which he intends to divert it, and 
the size of the flume, ditch, pipe, or aqueduct in which 
he intends to divert it. 

*^A copy of the notice must, within ten days after it is 
posted, be recorded in the office of the recorder of the 
county in which it is posted. 

"Sec. 1416. Within sixty days after the notice is posted* 
the claimant must commence the excavation or construc- 
tion of the works in which he intends to divert the water, 
and must prosecute the work diligently and uninterrupt- 
edly to completion, unless temporarily interrupted by 
snows or rain; provided, that if the erection of a dam 
has been recommended by the California Debris Com- 
mission at or near the place where it is intended to divert 
the water, the claimant shall have sixty days after the 
completion of such dam in which to commence the exca- 
vation or construction of the works in which he intends 
to divert the water. 

"Sec. 1417. By ^completion' is meant conducting the 
waters to the place of intended use." 

Civil Code, sees. 1415-1417. 

The final and one of the necessary acts of appropria- 
tion in any case is the application of the water to some 
beneficial use, and the proceedings must be with that in- 
tention and for that purpose. 

Civil Code, sees. 1411, 1415. 
Pomeroy's Riparian Rights, sees. 47, 49. 
Tanner's High Line Canal etc. Co. v. Southworth, 

21 Pac. Rep. 1028. 
Fort Morgan L. & C. Co. v. South Platte Ditch Co., 

30 Pac. Rep. 1032. 
Davis V. Gale, 32 Cal. 26. 
Maeris v. Bicknell, 7 Cal. 261. 
Combs V. Agricultural Ditch Co., 28 Pac. Rep. 966. 
Weaver v. Eureka Lake Co., 15 Cal. 271. 
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And if the claimant proceeds under the code provisions 
for the appropriation of water, he must, after posting 
and recording the required notice, prosecute the work 
necessary to make the diversion with ordinary and rea- 
sonable dispatch. The law does not require unusual or 
extraordinary effort. 

Ophir Mining Oo. v. Carpenter, 4 Nev. 534. 

These provisions regulating the manner in which 
water may be appropriated are entirely inadequate. 
There is no limitation upon the amount of water that 
may be appropriated; no means by which the quantity 
of water flowing in the stream during the irrigating sea- 
son can be ascertained; no means provided by which the 
amount actually appropriated by the final act of apply- 
ing the water to a useful purpose can be ascertaiued in 
any satisfactory way. The result is that on almost ev- 
ery stream in the State filings have been made upon 
many times the quantity of water flowing therein, and it 
is impossible, by any record required to be kept, to deter- 
mine how many of the filings have been made good by 
doing the work required by the statute to be done and 
the application of the water filed upon, or any part of it, 
to a beneficial use. It can be done only by an actual in- 
spection on the ground. The result is that the rights of 
riparian owners and appropriators on the different 
streams are in a condition of almost inextricable confu- 
sion that can be remedied only by expensive litigation, 
to establish, by judicial decree, the rights of the various 
claimants. And such a decree can hardly be expected to 
result in an equitable and just division of the water be- 
tween the contending parties. It must be to a great ex- 
tent a guess and an arbitrary division made by the court. 
The only thing that can be claimed for such a mode of 
fixing the rights of the parties is that the extent of their 
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claims is made a matter of record and is binding on the 
parties to the suit and parties taking under them from 
that time. But it is a nefarious law that permits such 
confusion of rights and claims and imposes the burden 
upon irrigation of settling claims to water at such enor- 
mous expense. The utter insufficiency of the law of this 
State regulating the appropriation of water is well un- 
derstood by all who have had occasion to deal with it, 
but there seems to be but little disposition to remedy the 
evil by just and effectual laws. Much money is being 
expended by associations, and others interested, to in- 
duce the national Government to appropriate money to 
provide works to store and supply water to arid lands. 
The effort is commendable. But the enterprising citi- 
2&ens who are urging this course might well look closer at 
home and provide, by proper legislation, for the care and 
conservation of the w'ater we have and the protection of 
bona fide claimants of water who have already expended 
their means in diverting and applying to beneficial uses 
in which the whole State is interested, the water already 
developed. In speaking of the existing liaws regulating 
the appropriation of water. Prof. Elwood Mead, formerly 
State engineer of Wyoming, who has given the subject 
much intelligent thought, has this to say in a pajper en- 
titled "Water Rights on the Missouri River and its Tribu- 
taries" : 

"On many rivers there are now a multitude of claims 
to the common supply. These rights have to be defined 
in some way. If laws do not define them, a resort to the 
courts is all that intervenes between the just rights of 
water users and anarchy. In many States the exigen- 
cies created by a failure to enact an administrative code 
have compelled the courts to become practically both the 
creators and enforcers of water laws. They have to de- 
vise a procedure for adjudications, supplement the stat- 
ute law in deciding what rights have been established. 
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and finally have to protect irrigators' priorities by a lib' 
eral exercise of Government by injunction. The grow- 
ing volume of this litigation, together with the uncertain 
and contradictory character of many of the decisions, is 
making it a heavy burden to irrigators and a serious 
menace to progress. Unless it can in some way be re- 
stricted, it threatens to impair the value of investments 
in ditches and the success of this form of agriculture. 
In ten years the water-right litigation of one State is es- 
timated to have cost over a million dollars. In many 
sections it has exceeded the money expended in con- 
structing the ditches in which it has its origin. 

"These conditions are not met with in every State. In 
two States it costs an appropriator less to establish his 
right to water than it does to prove uj) on the land it fer- 
tilizes, and it is done by the same direct methods. Liti- 
gation is conspicuous for its absence, either in acquiring 
water rights or in preventing interference by subsequent 
appropriators with their enjoyment. In these two States 
public control of streams is as much a part of the State 
Government as is the control of public land a part of the 
national Government. 

"Wherever rights to water are restricted to its benefi- 
cial use, and where such use is followed promptly by the 
determination of the extent of such rights, controversies 
are as rare as they are over land filings; and where these 
laws begin by prohibiting speculative filings and end 
with adequate protection for just ones there are no more 
contests among farmers who depend on rivers than there 
are between those who depend on rain. Litigation does 
not arise because irrigators desire it. It has its origin 
either in ignorance of the law or in its imperfections.'^ 

This is a just criticism on existing laws in this State. 
In some of the States, as said in this extract, better and 
more efficient laws have been enacted. For example, in 
the State of Wyoming a system of procedure has been 
provided for that goes far to remedy the defects from 
which we suffer. It is worthy of notice in this connec- 
tion. Briefly stated, its prominent features are these: 
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A State board of control is provided for, composed of 
the State engineer and four superintendents, one from 
each of four water districts into which the State is di- 
vided, and of which the State engineer is president. The 
State engineer has administrative control of streams and 
all appropriations therefrom are subject to his examina- 
tion and approval. It is the duty of this board to ascer- 
tain and record the amount of water flowing in the 
streams in the State. No valid appropriations of water 
can be made on any stream except upon application to 
the State engineer and approval by him, and a permit is- 
sued by him is the only accepted evidence of title to 
water. The form of application for leave to appropriate 
water is provided for and furnished. Construction of 
ditches or other means of diverting and using the water 
must be commenced within one year and be completed 
within the time fixed in each case by the State engineer. 
Holders of approved permits are required to report the 
completion of the ditch or canal, and the application of 
water to a beneficial use. If this is not done on proper 
request, the permit is canceled. Notices of complete 
beneficial use of water under a permit are filed with the 
State engineer and submitted by him to the board of 
control at its next regular meeting. It then becomes the 
duty of the sijperintendent of the division where the 
water is used to ascertain, by a personal survey, whether 
the conditions of the permit have been complied with, and 
to take the sworn proof of the appropriator. The report 
of the examiner, and the proof of the claimant, are sub- 
mitted to the board of control, at its next regular meet- 
ing, and if approved, a certificate of appropriation is is- 
sued and the title is complete. 

This summary is taken from a fuller statement of the 
law and its operation and effect found in the paper of 
Prof. Mead above referred to. Such a law fairly and in- 
telligently administered and enforced would be a great 
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improvement on our own crude and unsatisfactory code 
provisions. It would be necessary, in applying such a law 
to our present conditions, however, to provide, first, for 
ascertaining and determining, in some binding way, all 
claims now existing on the streams of the State, either 
by the board of control, if one should be provided, or 
some other authorized body, of which a public record 
should be made, and thereafter the claims of new appli- 
cants for the waters of such streams could be controlled 
in some such way as that provided in Wyoming. Other 
States have similar provisions, but in most of them all 
questions of title to water, or water rights, must be set- 
tled, if at all, by the unsatisfactory and expensive proc- 
ess of litigation in court. In some of the States, notably 
in Colorado, special proceedings for the settlement of 
conflicting claims to water, and the adjudication thereof, 
by the courts, have been provided for. But they are 
cumbersome and expensive, and must be unsatisfactory. 
But, unsatisfactory as our laws for the appropriation 
of water are, our Supreme CJourt has held again and 
again that an appropriation may be legally made with- 
out compliance, or attempt to comply, with the code. 
All that is necessary is an actual diversion from the 
stream and the application of the water diverted to 
some beneficial use. 

De Necochea v. Curtis, 80 Cal. 397. 
Burrows v. Burrows, 82 Cal. 565. 
Wells V. Mantes, 99 Cal. 583. 
Watterson v. Saldunbehere, 101 Cal. 107. 

The only material differences between an actual ap- 
propriation without compliance with the code, and one 
made by following the code provisions, are that the right 
acquired by the former is confined to the quantity of 
water actually diverted and used, at the time the claim 
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is asserted; while by the giving of the notice required by 
the statute and doing the necessary work to make it ef- 
fective, the claim relates back to the time when the no- 
tice was given, and covers the amount of water that shall 
be put in use within a reasonable time, as against subse- 
quent claimants. 

Wells V. Mantes, 99 Cal. 583. 
Pomeroy Bip. Eights, sec. 54. 

But it was held in an early case that where work had 
been diligently prosecuted in the construction of a ditch 
for the diversion of water, the doctrine of relation ap- 
plied independently of the statute, and the rights of the 
appropriator related back to the time of commencement 
of work on the ditch. 

Kimball v. Gearhart, 12 Oal. 27. 

But certainly this case is in conflict with the later de- 
cisions on the subject. 

This preferred right is about all the advantage to be 
had by complying with the statutory requirements. 

By an actual appropriation of water, a claimant there- 
to may not only establish his rights as against subse- 
quent claimants, 'but by the continued adverse use of it 
he may maintain his claim against riparian owners and 
prior appropriators. 

And the manner of acquiring a water right is not con- 
fined to the appropriation thereof by the claimant. He 
may also acquire it by purchase from another. 

Doyle V. San Diego Land and Town Co., 46 Fed. 

Rep. 709. 
Kinney on Irrigation, sec. 285. 
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And, as we shall see when we come to consider appro- 
priations for public use, such a right may also be ac- 
quired by condemnation. 

Upon a review of this branch of the subject in hand, 
one cannot but feel the need of an intelligent revision of 
our entire system of laws relating to the appropriation 
and use of water. The subject is one of such vast impor- 
tance to the State and the laws are so imperfect and in- 
adequate that it is amazing that some improvement of 
the laws should not have been made long before this. 



5. Effect of the Appropriation. 

The general effect of the appropriation of water is to 
give to the appropriator the preferred right to the con- 
tinued use of the amount of water appropriated, subject, 
of course, to the rights of superior riparian rights and 
prior appropriations. 

Under our statute, and independent of it, the rule 
"first in time, first in right," prevails between appropria* 
tors. 

Civil Code, sec. 1414. 

As between appropriators and riparian owners, the 
rule is different. The right of the riparian owner, as we 
have seen, grows out of his ownership of land bordering 
on the stream. It does not depend upon his actual use 
of the water as in case of an appropriator. He does not 
lose his right by a mere failure to exercise it by a diver- 
sion or use of the water. He may lose his right, how- 
ever, by suffering sone one else to use it adversely. The 
question of priority of time as between a riparian owner 
and an appropriator can arise only in respect of the time 
such owner acquired title to his land and the time of the 
appropriation by another, unless the question of contin- 
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ued adverse use arises. In this respect, the question of 
time is important, because, if the appropriation is made 
before the riparian owner acquires title from the Gov- 
ernment, the appropriator is first in time and first in 
right. 

As to the extent of an appropriator's claim, in case of 
an actual appropriation without compliance with the 
statute, it is confined to the amount of water actually di- 
verted and used, while in case of an aippropriation by fol- 
lowing the statutory provision, he is entitled to an 
amount of water reasonably necessary for the purpose 
for which the appropriation is made, provided it is ap- 
plied to such use within a reasonalble time; and in case 
of such an appropriation, the question of time relates to 
the date of giving the notice, and not to the date of the 
actual diversion and use of the water. But in all cases, 
no matter how the appropriation is effected, the amount 
of water the appropriator is entitled to take from the 
stream is confined to the quantity reasonably necessary 
for his use. 

Atchison v. Peterson, 20 Wall. 507, 514. 
Barnes v. Sabron, 10 Nev. 217, 243. 

But he may apply the water he has appropriated to a 
different use, provided the change does not injuriously 
affect other vested rights. 

Eamelli v. Irish, 96 Cal. 214. 

Gallaher v. Montecito &c. W. Co., 101 Cal. 242. 

Davis V. Gale, 32 Cal. 26. 

And, subject to the same limitations, he may change 
his place of diversion on the stream. 

Civil Code, sec. 1412. 
Jacob V. Lorenz, 98 Cal. 332. 



48 Right of Appropriation of Water for Private Use. 

Junkans v. Bergin, 67 Cal. 267. 

Gallaher v. Montecito &c. W. Co., 101 Cal. 242. 

Davis V. Gale, 32 Cal. 26. 

The purpose of the law, and the decided eases, is to jfer- 
feet and protect the rights of appropriators of water from 
the streams of the State, according to their priorities, but, 
at the same time, to confine their claims and their use of 
water to the amount reasonably necessary for their pur- 
poses, thus conserving the water and extending its bene- 
fits as far as is consistent with the necessities of those 
who desire to share in such benefits. This being so, the 
common custom of filing on a stream of water for a large 
amount of water when only a small amount is needed, 
only tends to complicate the conditions, and can result 
in no benefit to the appropriator, as the amount he at- 
tempts to appropriate by his notice is not the measure of 
his rights in the water of the stream, but the amount he 
uses or needs and may put to a beneficial use within a 
reasonable time; and surplus water is always open to ap- 
propriation. 

Natoma W. & M. Co. v. Hancock, 101 Cal. 42. 

But the courts have shown a disposition to construe 
the statute liberally in favor of the appropriator of 
water under it in respect of the attempt to comply with 
its terms in making the appropriation. 

Osgood V. El Dorado Water &c. Co., 56 Cal. 571. 

So, if the appropriator has filed and recorded a notice 
substantially in conformity to the statute and prosecuted 
the work of diversion with reasonable diligence to com- 
pletion, his appropriation is complete. 

Civil Code, sec. 1416. 

Osgood V. El Dorado Water &c. Co., 56 Cal. 571. 
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Under our code, the work necessary for the diversion 
includes the conducting of the water to the place of in- 
tended use. 

Oivil Oode, sec. 1417. 

But where the diversion is for the irrigation of land, it 
is believed that a reasonable time should be allowed for 
getting the land in cultivation and making the applica- 
tion of it. 

Conant v. Jones, 32 Pac. Sep. (Ida.) 250. 

6. How Right Acquired by Appropriation may he Lost. 

In this respect, the right of an appropriator differs from 
that of a riparian owner, in that while the latter cannot 
lose his right by mere failure to use the water to which 
he is entitled, such nonuser on the part of an appropria- 
tor may amount to an abandonment of and loss of his 
rights. 

Kirman v. Hunnewell, 93 Cal. 519. 

So he may lose his rights by adverse use of the water 
by another. 

Faulkner v. Eondoni, 104 Cal. 140. 
Gallaher v. Montecito &c. W. Co., 101 Cal. 243. 
American Co. v. Bradford, 27 Cal. 360. 
Union Water Co. v. Crary, 25 Cal. 504. 
Cox V. Clough, 70 Cal. 345. 

And by grant, as an appurtenance to the land irri- 
gated. 

Crooker v. Benton, 93 Cal. 365. 
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Or even without conveyance of the land. 

McDonald v. Bear River &c. Water Co., 13 Cal. 

220, 232. 
Pomeroy's Eiparian Rights, sec. 58. 
Fort Morgan etc. Co. v. South Platte Ditch Co., 

30 Pac. Rep. 1032. 
Thomas v. Guiraud, 6 Col. 530. 
Kelly V. Natoma Water Co., 6 Cal. 105. 
Strickler v. Colorado Springs, 26 Pac. Rep. 313. 

And by condemnation. 

San Francisco and Alameda Water Co. v. Ala- 
meda Water Co., 36 Cal. 639. 

Spring Valley Water Works v. San Mateo Water 
Works, 64 Cal. 123. 



OF APPROPRIATION OF WATER FOR SALE, 

RENTAL, OR DISTRIBUTION. 

So far as the mode or manner of appropriating or oth- 
erwise acquiring the right to divert and use water is 
concerned, there is no* material difference between an ap- 
propriation for private use and one for sale, rental, or 
distribution to the public, except that as a corporation 
is acting for the public, it may condemn the right to di- 
vert water for such purpose. 

There are two most important questions growing out 
of the appropriation of water for public use, viz., what 
interest or ownership has the corporation in the water 
appropriated for sale, rental or distribution to others, 
before and after it has supplied the water appropriated 
to its consumers, and what compensation is it entitled to 
receive for the right to the preferred use of the water and 
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for the water supplied. The State has, by its constitu- 
tion and statutes, imposed certain limitations and restric- 
tions upon corporations appropriating water for the pub- 
lic use both as to the character and extent of its owner- 
ship in and right to deal with the water and the com- 
pensation it shall receive for the water it supplies to oth- 
ers. 

Various statutes have been enacted with a view of au- 
thorizing corporations to appropriate water for distribu- 
tion to the public, and at the same time preserve in the 
State the right and power to regulate and control the 
exercise of such right 

Stat. 1852, p. 171. 
Stat. 1858, p. 218. 
Stat. 1862, p. 540. 
Stat. 1880, p. 59. 
Stat. 1885, p. 95. 

These statutes do not call for any extended notice, as 
they have been superseded by later ones. 

But the statute of 1858 provided for the fixing of rates 
to be charged by water <;ompanies by commissioners. 
The provisions of this act related to water supplied to 
any city and county, or city or town, and not to counties. 
Section 4 is as follows : 

"All corporations formed under the provisions of this 
act, or claiming any of the privileges of the same, shall 
furnish pure, fresh water to the inhabitants of such city 
and county, or city or town, for family uses, so long as 
the supply permits, at reasonable rates, and without dis- 
tinction of persons, upon proper demand therefor, and 
shall furnish water, to the extent of their means, to such 
city and county, or city or town, in case of fire or other 
great necessity, free of charge. And the rates to be 
charged for water shall be determined by a board of com- 
missioners, to be selected as follows: Two by such city 
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and county, or city or town authorities, and two by the 
water company; and in case that four cannot agree to 
the valuation, then, in that case, the four shall choose a 
fifth person, and he shall become a member of said 
board; if the four commissioners cannot agree upon a 
fifth, then the sheriff of the county shall appoint such 
fifth person. The decision of a majority of said board 
shall determine the rates to, be charged for water for one 
year, and until new rates shall be established. The 
board of supervisors, or the proper city or town authori- 
ties, may prescribe such other proper rules relating to 
the delivery of water, not inconsistent with this act and 
the laws and constitution of this State." 

Stat. 1858, p. 219, sec. 4. 

The statute of 1862 related to water furnished in coun- 
ties outside of cities and towns, and provided: 

^^Every company organized as aforesaid shall have 
power, and the same is hereby granted, to make rules and 
regulations for the management and preservation of 
their works, not inconsistent with the laws of this State, 
and for the use and distribution of the waters and the 
navigation of the canals, and to establish, collect, and 
receive rates, water rents, or tolls, which shall be sub- 
ject to regulation by the board of supervisors of the 
county or counties in which the work is situated, but 
which shall not be reduced by the supervisors so low as 
to yield to the stockholders less than one and one-half 
per cent per month upon the capital actually invested." 

Stat. 1862, pp. 540, 541, sec. 3. 

In. 1879, our present constitution was adopted, and 
went into effect January 1, 1880. Article XIV of the 
Constitution is as follows: 

"Use and Rates. — ^Section 1. The use of all water now 
appropriated, or that may hereafter be appropriated, for 
sale, rental, or distribution, is hereby declared to be a 
public use, and subject to the regulation and control of 
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the State, in the manner to be prescribed by law; pro- 
vided, that the rates or compensation to be collected by 
any person, company, or corporation in this State for the 
use of water supplied to any city and county, or city or 
town, or the inhabitants thereof, shall be fixed, annually, 
by the board of supervisors, or city and county, or city 
or town council, or other governing body of such city and 
county, or city or town, by ordinance or otherwise, in the 
manner that other ordinances or legislative acts or reso- 
lutions are passed by such body, and shall continue in 
force foi> one year, and no longer. Such ordinances or 
resolutions shall be passed in the month of February of 
each year, and take effect on the first day of July there- 
after. Any board or body failing to pass the necessary 
ordinances or resolutions fixing water rates, where neces- 
sary, within such time, shall .be subject to peremptory 
process to compel action at the suit of any party inter- 
ested, and shall be liable to such further processes and 
penalties as the, legislature may prescribe. Any person, 
company, or corporation collecting water rates in any 
city and county, or city or town in this State, otherwise 
than as so established, shall forfeit the franchises and 
waterworks of such person, company, or corporation to 
the city and county, or city or town where the same are 
collected, for the public use. 

"Eight to CJollect Water Kates a Franchise. — Sec. 2. 
The right to collect rates or compensation for the use of 
water supplied to any county, city and county, or town, 
or the inhabitants thereof, is a franchise, and cannot be 
exercised except by authority of and in the manner pre- 
scribed by law." 

Const. CaL, art. XIV, sees. 1, 2. 

The Spring Valley Water Works was organized to 
supply water to the city and county of San Francisco, 
under the act of 1858. When the new constitution took 
effect, the supervisors of San Francisco asserted the right 
to fix rates for that company as provided in the constitu- 
tion. The company, on the other hand, maintained that 
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having been organized under this act providing for 
the fixing of rates as therein specified, giving the 
company the right to select two of the commission- 
ers, it became vested with the right to have the rates so 
fixed, and the constitution of this State providing for the 
establishment of rates in a different wav and bv a differ- 
ent body, was in violation of the constitution of the 
United States. But in the case of Spring Valley Water 
Works V. Schottler, 110 U. S. 47, the Supreme Court of 
the United States held that the change in the mode of fix- 
ing the rates was within the power of the State, as 
against a corporation organized under the act of 1858, 
and that it violated no provision of the constitution of the 
United States. 

Spring Valley Water Works v. Board of Super- 
visors, 61 Oal. 3, is to the same effect. 

And it has been held, uniformly, by the Federal and 
State courts, that this power of regulation of rates and 
compensation exists in the State, and that the only 
power of the courts, in dealing with the action of a legis- 
lative or other body, establishing rates to be charged, is 
to inquire whether the rates are fairly fixed upon proper 
investigation, and to set them aside if it shall appear that 
they are so unreasonable as to make their enforcement 
equivalent to the taking of property for public use with- 
out just compensation. 

Munn V. Illinois, 94 U. S. 113. 

Spring Valley Water Works v. Schottler, 110 U. 

8. 347. 
Spring Valley Water Works v. San Francisco, 82 

Cal. 286. 
Stone V. Farmers' Loan & Trust Co., 116 U. S. 807. 
Dow V. Beidelman, 125 U. S. 680. 
Georgia Banking C5o. v. Smith, 128 U. S. 174, 
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Chicago & N. W. Ky. Co. v, Dey, 35 Fed. Rep. 866. 
San Diego Land and Town Co. v. National City, 

74 Fed. Rep. 79. 
San Diego Land and Town Co. v. National City, 

174 U. S. 739. 
Smyth V. Ames, 169 TJ. S, 466. 
San Diego Water Co. v. City of San Diego, 118 Cal. 

556. 

As it is firmly established that the State possesses the 
power of regulation and that the courts can only inter- 
fere to prevent the enforcement of unreasonable rates, it 
is necessary to inquire what will be regarded as reason- 
able rates, and what shall be taken into account in an ef- 
fort to determine what is just compensation. In consid- 
ering this question, the fixing of rates by city and town 
authorities must be distinguished from the fixing of 
rates outside of cities and towns by boards of supervisors. 
In the latter case, the question of water rights and the 
effect of the acquisition thereof by a property owner 
from the company is involved, and will be considered. 

1. Fixing of Rates in Cities and Toions. 

It will be noticed from the provisions above quoted 
that the use of all water appropriated, or to be appro- 
priated, for sale, rental, and distribution is declared 'to 
be a public use, and the rates are required to be fixed, 
annually, by the city or town authorities, and that any 
company collecting water rates otherwise than as so es- 
tablished shall forfeit its franchise and water works to 
the city and county, or city or town for the public use. 

Const. California, art, XIV. 

The constitution contains no limitation of the power 
of the city or town authorities; no provision as to what 
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shall constitute reasonable rates, or basis upon which 
rates shall be established. No appeal is given to any 
other court or body. So far as its own provisions are 
concerned, the power of the bodies to whom this impor- 
tant jurisdiction over the property of water companies is 
given is wholly arbitrary and unlimited, and the com- 
pany is bound by any rates such bodies may establish, 
under penalty of the forfeiture of all of its property if it 
shall charge a higher rate than the one so established. 
The constitution is an unreasonable and vicious one in 
that it vests in the purchaser of the water from the com- 
pany the power to fix his own price upon it and compels 
the company to furnish the water at the price thus fixed 
on penalty of forfeiture of its plant. The constitution 
has thus been made the means of great wrong and injus- 
tice without the possibility of relief by fair and legiti- 
mate means, capital invested in the development of 
water for public use has been sacrificed, and the further 
investment of capital for this purpose has been effectu- 
ally and forever suppressed so long as the laws now in 
force, construed as they are by the courts, are allowed to 
exist. And they are not likely to be materially changed 
in the near future. 

As against the natural, the inevitable tendency of the 
bodies authorized to fix rates to act in the interest of 
themselves and other consumers, the courts have as- 
serted jurisdiction only to the extent of inquiring whether 
rates established are so unreasonable as to amount 
to the taking of property without just compensation, 
in violation of the constitution of the United States. 
And even this power in the courts was practically denied 
by the Supreme Court of the United States in the be- 
ginning of judicial controversy on the subject 
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In Munn v. Illinois 94 TJ. S. 113, it is said: 

"It is insisted, however, that the owner of property 
is entitled to a reasonable compensation for its use, even 
though it be clothed with a public interest, and that 
what is reasonable is a judicial and not a legislative 
question. 

"As has already been shown, the practice has been 
otherwise. In countries where the common law prevails, 
it has been customary from time immemorial for the 
legislature to declare what shall be a reasonable com- 
pensation under such circumstances, or, perhaps more 
properly speaking, to fix a maximum beyond which any 
charge made would be unreasonable. Undoubtedly, in 
mere private contracts, relating to matters in which the 
public has no interest, what is reasonable must be as- 
certained judicially. But this is because the legislature 
has no control over such a contract. So too, in matters 
which do affect the public interest, and as to which leg- 
islative control may be exercised, if there are no statu- 
tory regulations upon the subject, the courts must de- 
termine what is reasonable. The controlling fact is the 
power to regulate at all. If that exists, the right to es- 
tablish the maximum of charge, as one of the means of 
regulation, is implied. In fact, the common-law rule, 
which requires the charge to be reasonable, is itself a 
regulation as to price. Without it the owner could make 
his rates at will, and compel the public to yield to his 
terms, or forego the use.    

"We know that this is a power which may be abused; 
but that is no argument against its existence. For pro- 
tection against abuses by legislatures the people must 
resort to the polls, not to the courts.'' 

Munn V. Illinois?, 94 U. S. 113, 133. 
See also Peik v. Chicago etc. Railway C!o., 94 U. S. 
164, 178. 

This was equivalent to saying that the power to say 
what were reasonable rates rested exclusively with the 
legislature and that the courts had no power to inter- 
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f^re. But the court rendering this decision, and others 
rendered about the same time, and known as the 
Granger Cases, has not adhered to it, but has, without 
overruling it in terms, so changed and modified the rule 
laid down as to amount to the same thing. One step in 
that direction was to hold that if rates were made so 
low as not to return some compensation over and above 
interest on bonds and operating expenses, they were 
void as amounting to the taking of property without just 
compensation. 

So it was said in Spring Valley Water Works v. Schott- 
ler, 110 U. S. 354: 

"Like every other tribunal established by the legisla- 
ture for such a purpose, their duties are judicial in their 
nature, and they are bound in morals and in law to exer- 
cise an honest judgment as to all matters submitted for 
their official determination." 

Again, in Kailway Co. v. Minnesota, 134 U. S. 118, the 
court held a statute of Minnesota void because, as con- 
strued by the highest court of that State, it made the 
action of a commission fixing rates conclusive and not 
open to judicial inquiry a^ to the reasonableness of such 
rates. The court said (p. 466): 

"This being the construction of the statutes by which 
we are bound in considering the present case, we are of 
opinion that, so construed, it confiicts with the consti- 
tution of the United States in the particulars complained 
of by the railroad company. It deprived the company 
of the right to a judicial investigation, by due process 
of law, under the forms and with the machinery pro- 
vided by the wisdom of successive ages for the investiga- 
tion, judicially, of the truth of a matter in controversy, 
and substitutes therefor, a® an absolute finality, the ac- ' 
tion of a railroad commission, which, in view of the pow- 
ers conceded to it by the State court, cannot be regarded 
as clothed with judicial functions, or possessing thf» ma- 
chinery of a court of justice." 
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And in later cases the court has entirely abandoned 
the rigid rule first declared that the action of the legis- 
lature was conclusive, and firmly established the bet- 
ter and more reasonable doctrine that the courts may in- 
quire into the reasonableness of the rates, by whomso- 
ever they may be established, and if found to be unrea 
sonable, prevent their enforcement. 

Spring Valley Water Works v. Schottler, 110 U, 

S. 347. 
Stone V. Farmers' Loan and Trust Co., 116 U. S. 

307. 
Georgia Banking Go. v. Smith, 128 U. S. 174. 
Budd V. People, 143 U. S. 517. 
Beagan v. Farmers' Loan and Trust Go., 154 U. S. 

899. 
Smyth V. Ames, 169 U. S. 544. 
San Diego Land and Town Co. v. National City, 

174 U. S. 739. 

The latest declaration of the Supreme Court of the 
United States as to the respective powers of the legisla- 
ture and judicial departments of government, in the es- 
tablishment, determination and enforcement of rates, is 
found in San Diego Land and Town Co. v. National City, 
174 U. S. 739, 753. The court say in that case: 

"That it was competent for the State of California to 
declare that the use of all water appropriated for sale, 
rental, or distribution should be a public use and sub- 
ject to public regulation and control, and that it could 
confer upon the proper municipal corporation power to 
fix the rates or compensation to be collected for the use 
of water supplied to any city, county, or town or to the 
inhabitants thereof, is not disputed, and is not, a? we 
think, to be doubted. It is equally clear that this power 
could not be exercised arbitrarily and without reference 
to what was just and reasonable as between the public 
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and those who appropriated water and supplied it for 
general use; for the State cannot by any of its agencies, 
legislative, executive, or judicial, withhold from the own- 
ers of private property just compensation for its use. 
That would be a deprivation of property without due 
process of law. (Chicago, Burlington & Q. Kailroad Co. 
V. Chicago, 166 U. S. 226; Smyth v. Ames, 169 U. S. 466, 
524.) But it should also be remembered that the judici- 
ary ought not to interfere with the collection of rates 
established under legislative sanction unless they are so 
plainly and palpably unreasonable as to make their en- 
forcement equivalent to the taking of property for pub- 
lic use without such compensation as under all the cir- 
cumstances is just both to the owner and to the i)ublic; 
that is, judicial interference should never occur unless 
the case presents, clearly and beyond all doubt, such a 
flagrant attack upon the rights of property under the 
guise of regulations as to compel the court to say that 
the rates prescribed will necessarily have the efl'ect to 
deny just compensation for private property taken for 
the public use. (Chicago & Grand Trunk Railway Co. v. 
Wellman, 143 U. S. 339, 344; Reagan v. Farmers' Loan 
& Trust Co., 154 U. S. 362, 399; Smyth v. Ames, above 
cited. See also Henderson Bridge Co. v. Henderson City^ 
173 U. S. 592, 614, 615, ante, 823, 831.") 

If we turn to the decided cases in our own State, we 
find that, from the beginning, the Supreme Court of this 
State has upheld the right and- power of the legislature, 
or other official bodies vested by it, or authorized to act^ 
to establish and enforce rates to be charged for water 
supplied, but that the court has, at the same time, de- 
clared and upheld the jurisdiction of the courts of the 
State to inquire into the reasonableness of such rates' 
and to declare them void and prevent their enforcement 
if found to be unreasonable. 

Spring Valley Water Works v. San Francisco, 82 

Cal. 286. 
Jacobs V. Board of Supervisors, 100 Cal. 121. 
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San Diego Water Go. v. City of San Diego, 118 
Cal. 556. 

Kedlands, Lugonia etc. Water Co. v. City of Red- 
lands, 121 Cal. 365. 

Eedlands, Lugonia etc. Water Co. v. City of Red- 
lands, 121 Cal. 312. 

The doctrine that the legislative power to fix rates was 
beyond judicial inquiry, at first declared by the Supreme 
Court of the United States, and afterward abandoned, 
was never recognized by the Supreme Court of Califor- 
nia. It was declared, in the case first above cited, that: 

"When the constitution provides for the fixing of 
rates or compensation, it means reasonable rates and 
just compensation. To fix such rates and compensation 
is the duty and within the jurisdiction of the board. To 
fix rates not reasonable or compensation not just is a 
plain violation of its duty." 

So we may regard it as firmly and finally settled, in 
this State, that when the common council or other gov- 
erning body of a city or town, or the board of super- 
visors of a city have established rates, the courts may 
inquire whether such rates are reasonable or not, and if 
found to be unreasonable, declare them void and enjoin 
their enforcement. 

But this has only brought us to the more difficult 
question: what are such unreasonable rates as will au- 
thorize the interference of the courts, and what shall be 
taken into account in attempting to determine whether 
rates established in a given case are reasonable or un- 
reasonable. This would seem to be an easy enough ques- 
tion. But the courts have made it anything but easy by 
their many conflicting decisions. It is easy enough to as- 
certain what amount a company has expended for the 
public use and benefit in the construction of its plant. 
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It ought not to be difficult to aBcertain what its operat- 
ing expenses are, with reasonable certainty. The extent 
of its loss by wear and tear of its plant ought to be ar- 
rived at closely enough to avoid any great injustice to 
the company or its consumers. It ought not to be diffi- 
cult to arrive at the revenues derived from rates estab- 
lished and collected for previous years as a guide in fix- 
ing present rates. In order that the proper bastis should 
be had and information supplied for use in fixing rates, 
an act was passed by the legislature authorizing and re- 
quiring the board of sui)ervisors of any city and county 
or other governing body to require by ordinance or oth- 
erwise any corporation, company or person supplying 
water, to furnish, in the month of January in each year, 
a detailed statement, verified by the oath of the presi- 
dent and secretary of the corporation or company, or of 
such person, "showing the name of each water rate 
payer, his or her place of residence, and the amount paid 
for water by each of such water rate payers during the 
year preceding the date of such statement, and also 
showing all revenues derived from all sources, and an 
itemized statement of expenditures made for supplying 
water during said time," also a sworn 'Metalled state- 
ment showing the amount of money actually expended 
annually, since commencing business, in the purchase, 
construction and maintenance respectively, of the prop- 
erty necessary to the carrying on of its business, and also 
the gross cash receipts annually for the same period from 
all sources." 

Stat. 1881, p. 54. 

This statute was evidently intended to call for the in- 
formation necessary to form a proper basis for fixing the 
rates. It is perfectly apparent that it was intended that 
the cost of the plant, or the money expended in its con- 
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struction, and the operating expenses, should form the 
basis of any rates to be established. But it is believed 
that in the decided cases in this State this evident inten- 
tion of the legislature as indicated by the statute quoted 
from has been overlooked or disregarded. In the early 
case of Spring Valley Water Works v. San Francisco, 82 
Oal. 286, the question as to what should be considered 
in an effort to ascertain what are reasonable rates was 
not decided. It was held, generally, however, that: 

"The courts cannot, after the board has fully and 
fairly investigated and acted, by fixing what it believed 
to be reasonable rates, step in and say its action shall be 
set aside and nullified, because the courts, upon a simi- 
lar investigation, have come to a different conclusion as 
to the reasonableness of the rates fixed. There must be 
actual fraud in fixing the rates, or they must be so pal- 
pably and grossly unreasonable and unjust as to amount 
to the same thing" (p. 306). 

The question came before the court again in San Diego 
Water Co. v. City of San Diego, 118 Cal. 556, where an 
attempt was made to lay down some rule by which it 
should be determined whether rates were or were not 
reasonable. The court was hopelessly divided on the 
subject. The opinion of three of the justices. Van Fleet, 
Henshaw and McFarland, held in an opinion written by 
the former, that the money reasonably and properly ex- 
pended by the company in acquiring and constructing 
its works should be taken as the basis in fixing rates, and 
a reasonable compensation for such expenditures should 
be provided. In the course of the opinion referred to, it 
is said: 

"What that standard is, as applied to the present case, 
we think not difficult of ascertainment. As we have 
said, it is not the water or the distributing works which 
the company may be said to own, and the value of which 
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is to be ascertained. They were acquired and contrib- 
uted for the use of the public; the public may be said 
to be the real owner, and the company only the agent of 
the public to administer their use. What the company 
has parted with, what the public has acquired, is the 
money reasonably and properly expended by the com- 
pany in acquiring its property and constructing its 
works. The State has taken the use of that money, and 
it is for that use that it must provide just compensation. 
What revenue money is capable of producing is a ques- 
tion of fact, and, theoretically at least, susceptible of 
more or less exact ascertainment. Eegard must be had to 
the nature of the investment, the risk attendant upon it, 
and the public demand for the produce of the enterprise. 
It would not, of course, be reasonable to allow the com- 
pany a profit equal to the greatest rate of interest real- 
ized upon any kind of investment, nor, on the other hand, 
to compel it to accept the lowest rate of remuneration 
which capital ever obtains. Comparison must be made be- 
tween this business and other kinds of business involving 
a similar degree of risk, and all the surrounding circum- 
stances must be considered. An important circum- 
stance will always be the rate of interest at which money 
can be borrowed for investment in such a business; and, 
where the business appears to be honestly and prudently 
conducted, the rate which the company would be com- 
pelled to pay for borrowed money will furnish a safe, 
though not always conclusive criterion of the rate of pro- 
fit which will be deemed reasonable. In ordinary cases, 
where the management is fair and economical, it would 
be unreasonable to fix the rates so low as to prevent the 
company from paying interest on borrowed money at the 
lowest nmrket rate obtainable; and, even then, some al- 
lowance or margin should be made for any risk to which 
the company may be exposed, over and above the risk 
taken by a lender. *   

"But it is contended that the power of the court is at 
most to inquire whether some reward will be provided 
by the rates fixed and that if some reward, however 
small, is so provided, the court cannot interfere. We 
have been referred to dicta in some of the cases which do 



Appropriation of Water for Sale, Rental, or Distribution, 66 

support that contention; but we are uniable to agree 
with that conclusion. It is an elementary doctrine of 
constitutional law that the question of just compensa- 
tion is a judicial question to be determined in the ordi- 
nary course of judicial proceedings; and, construing ai- 
ticle XIV of our constitution with section 14 of article 1 
(as we think we are bound to do), we find no difficulty 
in holding that whenever the rates fixed by the council 
are grossly and palpably insufficient to furnish such a 
revenue as will afi'ord just compensation within the rules 
above declared, redress may be had in the courts." 

From this it was reasonable to hope that some meas- 
ure of justice would eventually be dealt out to corpora- 
tions and others supplying water to the public. In the 
same case, in a dissenting opinion of the Chief Justace, 
it was said (p. 588): 

"I think the judgment and order appealed from should 
be affirmed. In fixing water rates, it is the duty of the 
city council to provide for a just and reasonable com- 
pensation to the water company. Anything short of 
that is simple confiscation, and is not only a violation of 
constitutional rights, but is an extremely short-sighted 
policy. Kates ought to be adjusted to the value of the 
service rendered, and that means that the water com- 
panies should be allowed to collect annually a gross in- 
come sufficient to pay current expenses, maintain the 
necessary plant in a state of efficiency, and declare a 
dividend to stockholders equal to at least the lowest 
current rates of interest, not on the par or market value 
of the stock, but on the actual value of the property 
necessarily used in providing and distributing the water 
to consumers. 

"To arrive at the actual value of the plant, water 
rights, real estate, etc., cost is an element to be consid- 
ered, but it is not conclusive. The plant may have cost 
too much, it may have been planned upon too liberal a 
scale, its construction may have been extravagantly 
managed, the real estate and water rights may have cost 
less or more than their present value, and, therefore, cost 
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will seldom represent the actual capital at present in- 
vested in the works, but such present value is the true 
basis upon which compensation, in the shape of divi- 
dends, is to he allowed. 

"As to current expenses, all operating expenses rea- 
sonably and properly incurred should be allowed, taxes 
should be allowed, and the cost of current repairs. 

"In addition to this, if there is any part of the plant, 
such as main pipes, etc., which at the end of a term of 
years — twenty years, for instance — ^will be so decayed 
and worn out as to require restoration, an annual allow- 
ance should be made for a sinking fund suflScient to re- 
place such part of the plant when it is worn out." 

This was arriving at practically the same result as 
would have been reached by the basis fixed by the other 
three justices. In arriving at the compensation that 
should properly be allowed, the Chief Justice takes the 
present value as the basis of compensation instead of the 
original cost, as in the other opinion. But he holds that 
in addition to a reasonable return on the present value, 
the company should be allowed sufficient revenue to make 
good the decay or depreciation of the perishable portion 
of the plant, and above this, and expenses of operation and 
repairs, dividends to the stockholders of not less than the 
current rate of interest should be provided by the rates. 
Either of the modes laid down in the two opinions cited 
would lead to fair and just results, both to water com- 
panies and consumers. The allowance for depreciation 
by the Chief Justice in connection with the basis of an al- 
lowance on the present value is, perhaps, nearer a fair 
and equitable solution of this vexed question than any 
other. But its weakness consists in the fact that it is ut- 
terly impossible to arrive, at any given time, at the pres- 
ent value of the plant. Most of it is under ground, and 
its condition must be a matter of mere conjecture or 
opinion. On the other hand, the actual cost of the plant, 
and what should reasonably have been expended in its 
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construction, should be easy to ascertain. And, of 
course, the actual cost should never be allowed for where 
it is shown that such cost was extravagant or unneces- 
sary. But whatever amount a company has reasonably 
and necessarily expended in supplying water to its con- 
sumers^ is so much expended for their use and benefit, 
and on that amount they should be required to pay a 
reasonable rate of interest by the rates established. 

But there were other opinions delivered in the case 
under consideration. Mr. Justice Garoutte took the 
ground, once declared in some of the decisions of the Fed- 
eral courts, but long since abandoned, that if some rev- 
enue can be derived by the company from the rates, 
however small, the courts cannot interfere. He says (p. 
581): 

"Taking the findings of fact as they stand, the sched- 
ule of rat-es fixed by the city should not be disturbed. 
The valuation of the plant is $750,000; the operating 
and current expenses are f 40,000. The revenue from the 
sale of water under the schedule of rates would be and 
actually was $65,000. This leaves a profit of $25,000 
upon the investment. To be sure it is small, when we 
consider the amount of money invested. To be sure, it is 
not enough, and possibly not one-half the sum that could 
be earned if that amount of money was invested in other 
business undertakings, but with these things we have 
nothing to do. Those are matters passed upon by the 
city in the exercise of a discretion granted by the con- 
stitution, and its decision as to the reasonableness of the 
amount of revenue to be derived by the company from 
the rates is conclusive upon the courts. While this sum 
is not enough upon this character of investment, still it 
is three and one-half per cent, and such return is a sub- 
stantial profit. We mean it is so substantial that a 
court of equity, in view of the law of the land, cannot 
say that the rates are so unreasonable as to be confis- 
catory in character, and thus violative of any principle 
of constitutional law." 
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Thus it is conceded by the justice writing this opinion 
that the rates in question are unreasonable. But, while 
asserting in the opinion that reasonable rates must be 
allowed and that the courts have the power to interfere 
and prevent the enforcement of unreasonable rates, he 
holds, nevertheless, that these unreasonable rates, held 
to be so by him, cannot be set aside. But to make it still 
worse, the court below had found, as one of the facts in 
the case, that the depreciation of the plant of the com- 
pany amounted to three and one-half per cent per an- 
num, the full amount the rates would return, as held by 
him, and he concluded that no allowance could be made 
for this loss. And further, the court found that the 
plant was constructed on borrowed capital on which the 
company was paying five per cent interest. But in the 
estimation of the writer of the opinion, this waa wholly 
immaterial, although it showed that as the rates yielded 
only three and a half per cent, the company must neces- 
sarily lose one and a half per cent per annum. 

Such a construction of the laws of the State and the 
rights of those who have invested their money in enter- 
prises looking to the development and supply of water 
does not tend to encourage such enterprises or impress 
a candid mind with the justice of such laws. 

But there were still other opinions delivered in this 
same case. Mr. Justice Temple takes the ground that 
there is "no obligation to remunerate water companies 
for investments made or to allow interest thereon either 
upon first cost or present value," and that as to the cost 
of bringing water into the city and distributing it, "these 
matters are merely incidental and never determinative,'' 
and he "agrees, generally, in the views expressed in the 
opinion of Justice Garoutte," and concludes by saying: 

"The only proper judicial question is whether compen- 
sating rates have been fixed. Whether they are too high 
or too low is not a judicial question. The judge cannot 
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substitute Ms judgment for that of the body to whom the 
discretion is given by the constitution." 

By "compensating rates'' is meant, it is supposed, 
such rates as will return the company something over 
and above operating expenses, no matter how little. 

Mr. Justice Harrison, in another separate opinion, 
holds that the present value and not the cost of the 
plant must be taken as the basis of fixing the rates, but 
holds further that the courts have no power to inquire 
into the reasonableness of the rates, saying: 

"In designating the city council as the body to fix 
these rates the constitution has clearly indicated that 
they are not to be fixed by the courts. The water com- 
pany has the right to protection by the judiciary from 
the enforcement of such rates as will deprive it of com- 
pensation for furnishing the water; but if the rates fixed 
by the council aiford compensation to the water com- 
pany, the question of the reasonableness of this compen- 
sation is a question of fact which is not open to review 
by the courts. If the courts are authorized to determine 
the amount of compensation which will be reasonable, 
the rates will be fixed by them, rather than by the city 
council; and, for the same reason, the city council, and 
not the courts, are authorized to determine whether the 
rates, to be reasonable, shall be fixed at such amount as 
will yield to the water company any definite rate of in- 
terest." 

This is the most radical ground taken by any of the 
justices. Since the Supreme Court of the United States 
has unequivoeably abandoned this same doctrine, laid 
down in Munn v. Illinois, and the other Granger Cases, 
this conclusion of Justice Harrison has no support in au- 
thority, and it would be difficult to find any support for 
it in reason or justice. The conclusion is a purely arbi- 
trary one, and cannot but be harmful because of its in- 
justice. 
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It may be said that out of the diversity of opinions 
exhibited in this case, no definite results can be ex- 
tracted further than that a majority of the court, while 
disagreeing as to the manner of reaching proper results, 
did announce a reasonable and just conclusion as to the 
rights of water companies and their consumers. But 
this rational and just position, taken by the majority of 
the court, has not borne fruit in later decisions of the 
court, unfortunately. In the case of Eedlands etc. 
Water Oo. v. Eedlands, 121 Oal. 312, the opinion was 
written by Mr. Justice Harrison, who had taken such 
radical ground in the San Diego case, and concurred in 
by Justice Garoutte, who had taken like ground in the 
former case. Justice Va,n Fleet concurred in the judg- 
ment only. It is said in the opinion that it was held in 
the San Diego case that the interest on the indebtedness 
of the company is not a proper item of expenditure to be 
provided in fixing the rates, and that the company was 
not entitled to have rates so fixed as to enable it to set 
apart a certain amount each year for the depreciation of 
its plant, and as the judgment of the court below allowed 
these amounts, it was reversed on the ground that it 
was inconsistent Avith the San Diego case. 

It will be seen from the review of the opinions In the 
San Diego case, above, that it amounted to nothing more 
than a reversal of the case without actually determining 
any principle of law. The case was reversed solely be- 
cause two certain findings of the court below were held 
not to be sustained by the evidence. And this later case, 
not being concurred in, so far as its reasoning is con- 
cerned, by all of the judges, and being in department, de- 
cides nothing except that the case be reversed. But 
there is still another case between the same parties, re- 
ported in 121 Cal. 365, and decided in bank. In this 
case, also, Justice Harrison again wrote the opinion. 
The opinion was concurred in by Justices Garoutte, Tem- 
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pie, and Henshaw, and Justice Van Fleet again con- 
curred in the judgment only. Chief Justice Beatty and 
Justice McFarland did not participate in the decision. 
The Court declares that certain things were decided in 
the San Diego case, and reaffirms the rule laid down by 
Justice Harrison in Redlands etc. Water Co. v. Redlands, 
decided two days earlier, that the present value of the 
plant must be taken as the basis of fixing rates, and that 
provision for payment of interest on the bonded indebt- 
edness of the company was not necessary, and fortifies 
this position by citing Smyth v. Ames, 169 U. S. 466. 
This case, like the other, is decided on an entirely differ- 
ent ground, viz. : that there was no proof of the value of 
the plant, and as that was an essential element in deter- 
mining whether the rates were reasonable or not, the de- 
cision of the court below that the rates were reasonable 
must be affirmed. 

But, taking all of the decisions together, it may be 
safely said to be the judgment of the Supreme Court of 
this State that in fixing rates the bonded indebtedness, 
or the amount of interest paid upon it, is immaterial, 
and that the present value of the plant and not its cost 
must be taken as the basis of fixing the rates. Whether 
the depreciation of the plant should be considered and 
made good by the rates has not been decided. It is 
claimed that depreciation is niade good by an allowance 
for repairs. If it were true that the loss by depreciation 
could be met in the way indicated, the position taken 
would be unassailable. But it is far from being true. 
Eepairs, in the proper sense, are the ordinary patching 
of pipes where leaks occur, and the replacement of a 
piece of pipe here and there, a« defects are found or 
breaks occur, and work of a similar kind, each year. 
But while these repairs are going on, the whole plant is 
slowly but surely going to decay, and sooner or later, 
whole pipe lines, and eventually the whole distributing 
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system, must be replaced. Unless this loss is made good 
by rates allowed, the company must eventually lose its 
plant. In the case of San Diego Water Co. v. San Diego, 
reviewed above, it was proved and found by the court 
that the depreciation amounted to three and a half per 
cent per annum. The case was reversed, and retried by 
another judge, and the same finding was made. This is 
a heavy loss that, under the decisions of the Supreme 
Court, would amount to the full sum held by the court to 
be reasonable compensation to the company. There can 
be no doubt whatever that if the Supreme Court of this 
State adheres to the narrow and unjust construction of 
our irrigation laws found in the cases already cited, it 
means the final financial ruin of all companies supplying 
water under such laws, unless the members of the bodies 
to whom the important duty of fixing such rates realize 
the folly of establishing such rates as must destroy the 
companies or individuals that have already invested 
their money in such enterprises and prevent all further 
investments. 

There is one other unjust feature of the law relating 
to the fixing of rates in cities and towns. The law pro- 
vides that such rates must be fixed every year. If an or- 
dinance fixing confiscatory rates is adopted, the suffer- 
ing company has no remedy but to go into the courts. 
It cannot by any possibility reach a final decision in the 
Supreme Court before the ordinance ceases to exist, and 
another, it may be equally obnoxious, is adopted. The 
San Diego case has been in court now nearly ten years, 
and the ordinance assailed in that case expired years 
ago. Therefore, if the company finally establishes the 
fact that the rates were unreasonable and unjust, as two 
judges of the Superior Court have decided, it will be un- 
able, under existing laws, to obtain any relief. It was 
bound, on penalty of forfeiture of its plant, to furnish the 
water at the unjust rate imposed upon it. There should 
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be some provision by which, after rates have been de- 
clared void, new and just rates shall be fixed at the end 
of the litigation for the year covered by the ordinance 
and then enforced. 

But the question of the reasonableness of rates is not a 
State but a Federal question. If we look to the de- 
cisions of the Federal courts, we find them differing 
widely from the decisions of the Supreme Court of this 
State. Most of the cases affecting the question of rates 
relates to rates of railroad companies. To review all 
of the cases on this important question would extend 
this paper unnecessarily. Therefore, only a few of the 
very latest cases bearing on this question will be noticed. 
The question was before Judge Ross of the Circuit Court 
of the United States in San Diego Land and Town Co. v. 
National City, 74 Fed. Rep. 79. In this case it was held 
that the present value of the plant should be taken as 
the basis of fixing rates, but that due regard should bo 
given to the rights of the public and to the eost of main- 
tenance of the plant and its depreciation by reason of 
wear and tear. The Court said: 

"It is obvious, I think, that it must be held, either that 
the right of judicial interference exists only when the 
schedule of rates established will fail to secure the own- 
ers of the property some compensation or income from 
their investment (however small), or else that the court 
must adjudicate, when properly called upon to do so, 
whether the rates established by the municipal authori- 
ties are so manifestly unreasonable as to amount to the 
taking of property for public use without just compensa- 
tion. Undoubtedly, every intendment is in favor of the 
rates as established by the municipal authorities. But 
as it is firmly established that it is within the scope of 
judicial power, and a part of judicial duty, to inquire 
whether rates so established operate to deprive the 
owner of his property without just compensation, it 
seems to me that it logically follows, that if the court 
finds from the evidence produced that they are mani- 
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festly unreasonable, it is its duty so to adjudge, and to 
annul them; for it is plain that if they are manifestly 
unreasonable, they cannot be just. In the solution of 
that problem many considerations may enter; among 
them, the amount of money actually invested. But that 
is by no means, of itself, controlling, even where the 
proi)erty was at the time fairly worth what it cost. If 
it has since enhanced in value, those who invested their 
money in it, like others who invent their money in any 
other kind of property, are justly entitled to the benefit 
of the increased value. If, on the other hand, the prop- 
erty has decreased in value, it is but right that those who 
invested their money in it, and took the chances of an in- 
crease in value, should bear the burden of the decrease. 
In my judgment, it is the actua:l value of the property at 
the time the rates are to be fixed that should form the 
basis upon which to compute just rates; having, at the 
the same time, due regard to the rights of the public, 
and to the cost of maintenance 0)f the plant, and its de- 
preciation by reason of wear and tear." 

It was further held in this case that the fact that the 
company had borrowed money and was paying interest 
on it was immaterial. On this point it was said: 

"Nor can it make any difference that the complainant, 
in the construction of its plant and the carrying on of its 
work, borrowed $300,000, on which it pays interest, and 
for which, it may be, it issued its bonds. The buyer of 
such bonds, like the loaner of money on a mortgage upon 
real estate, does so with his eyes open. The loaner of 
money on a mortgage knows that conditions may be 
such as to increase the value of his security, or they may 
be such as to decreajse its value. He takes the chances 
that everybody must take who engages in business trans- 
actions. The buyer of bonds issued by a water company 
such as the complainant has the like knowledge, and the 
further knowledge that the law, which every one is pre- 
sumed to know, prescribes that the rates to be charged 
for the water furnished by the company shall be estab- 
lished and fixed by a special tribunal, subject, as all 
State laws are, to the paramount provisions of the Con- 
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stitution of the United States, among which is one which 
secures such investors against the fixing of such rates as 
will operate to deprive him of his property without just 
compensation." 

Thus it will be seen that the Circuit Court disagreed 
with the justices of the State court in holding that the 
court had power to inquire and determine whether the 
rates in question were reasona;ble or not, and that the 
depreciation of the plant from wear and tear should be 
considered. This case went to the Supreme Court of the 
United States on appeal. Th^t court in San Diego Jjand 
and Town Company v. National City, 174 U. S. 739, laid 
down the following rules for the determination of the 
question whether rates are reasonable or not: 

"The contention of the appellant in the present case is 
that in ascertaining what are just rates the court should 
take into consideration the cost of its plant; the cost per 
annum of operating the plant, including interest paid on 
money borrowed and reasonably necessary to be used in 
constructing the same; the annual depreciation of the 
plant from natural causes resulting from its use; and a 
fair profit to the company over and above such charges 
for its services in supplying the water to consumers, 
either by way of interest on the money it has expended 
for the public use, or upon some other fair and equitable 
basis. Undoubtedly, all these matters oilght to be taken 
into consideration, and such weight be given them, when 
rates are being fixed, as under »all the circumstances will 
be just to the company and to the public. The basis of 
calculation suggested by the appellant is, however, de- 
fective in not requiring the real value of the property 
and the fair value in themselves of the services rendered 
to be taken into consideration. What the company is 
entitled to demand, in order that it miay have just com- 
j>ensation, is a fair return upon the reasonable value of 
the property at the time it is being used for the public. 
The property may have cost more than it ought to have 
cost, and its outstanding bonds for money borrowed and 
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which went into the plant may be in excess of the real 
value of the property. So that it cannot be said that the 
amount of such bonds should in every case control the 
question of rates, although it may be an element in the 
inquiry as to what is, all the circumstances considered, 
just both to the company and to the public." 

Here it is distinctly held that the cost of the plant, the 
cost per annum of operating the plant, including interest 
paid on money borrowed and reasonably necessary to be 
used in constructing the plant, the annual depreciation 
of the plant from natural causes resulting from its use, 
the real value of the plant, and the fair value in them- 
selves of the services rendered, should all be taken into 
account and a fair return allowed upon the reasonable 
value of the plant at the time it is being used for the pub- 
lic good. This basis of fixing rates is fair and just, and, if 
fairly lived up to in practice, no injustice could result. 
But it embodies two elements of uncertainty. Who can 
arrive, with any degree of certainty, at the present value 
of a water plant the greater part of which is under- 
ground, and its actual condition beyond ascertainment, 
and who can arrive at the value of the services to the 
public? It has never yet been attempted and probably 
never will be. The only way in which a proper basis can 
be arrived at is to take the reasonable cost of the plant, 
which can be easily ascertained. If the construction has 
been extravagant, or unnecessarily expensive, the actual 
cost should not be allowed for, as is said in the last case 
cited. And this case may reasonably be construed to 
mean just this. The reasons given for holding that the 
actual cost, or the outstanding bonds, should not control 
in all eases, are that "the property may have cost more 
than it ought to have cost, and its outstanding bonds for 
money borrowed and which went into the plant may be 
in excess of the real value of the property." It must be 
inferred from this that if the property did not cost more 
than it ought to have cost and the bonds issued were not 
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excessive, the company should have a reasonable return 
on the cost, sufficient at least to pay the interest on its 
bonds, and a fair profit to the company, in addition, pro- 
vided the rates necessary to furnish such return would 
not be unreasonable or oppressive to the public or the 
consumers taking water from the company. As to what 
would be the fair value of the services to the public, no 
rule can be laia down. It might appear that in order to 
allow the company the interest on its bonds and a fair 
profit to the stockholders, the rates must necessarily be 
oppressive. If so, under this decision, which must be 
taken as finally establishing the law on the subject, the 
rates could not be upheld. But certainly this element of 
value of the service to the public is a most uncertain one. 

As to the interest on the bonds, as shown above. Judge 
Ross held, in effect, that the bondholders must take their 
chances on the rise or fall in the value of the property 
mortgaged. But, nevertheless, their right to receive 
their interest from rates established cannot be ove^*- 
looked or disregarded. The constitution of the State 
guarantees that reasonable rates and just compensation 
shall be allowed. Judge Ross says, in the course of his 
opinion, that the buyer of bonds takes with knowledge 
of the laws providing for the fixing of rates "subject to 
the paramount provisions of the Constitution of the 
United States, among which is one which secures such 
investors against the fixing of such rates as will operate 
to deprive him of his property without just compensa- 
tion." 

Therefore, the bondholders have an interest in the es- 
tablishment of just rates that they may protect. Conse- 
quently, it is held that a trustee of the bondholders may 
maintain suit to declare void rates that are unreasonable 
and will not secure the payment of their interest. 

Mercantile Trust Co. v. Texas and Pacific Ry. Co., 
51 Fed. Rep. 529. 
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Beagan v. Farmers' Loan and Trust Co., 154 U. S. 

362. 
Consolidated Water Co. v. City of San Diego, 84 

Fed. Rep. 369. 
Benson v. City of San Diego, 100 Fed. Rep. 158. 

It follows that the question of the amount of the 
bonded indebtedness is not immaterial, as held bv .the 
State Supreme Court, but is an element, as directly held 
by the Supreme Court of the United States, to be taken 
into account in fixing the rates. 

In fixing rates, the board of supervisors of a city and 
county or governing body of a city or town, acts inde- 
pendently of the mayor, and he has no power to veto an 
ordinance fixing rates. 

Jacobs V. Board of Supervisors, 100 Cal. 121. 

The distinction between water appropriated for sale, 
rental, or distribution, and that appropriated for private 
use, should be remembered in this connection. Water 
may be appropriated for the private use of any number 
of persons. And a corporation miay appropriate it for 
the use of its stockholders. It is only where the water is 
appropriated for sale, rental, or distribution that it is 
made a public use and within the provisions of the con- 
stitution. 

McFadden v. Board of Supervisors, 74 Cal. 571. 

And in this connection attention should be called to 
the case of Merrill v. South Side Irrigation Co., 112 Cal. 
426. This case gives a perverted meaning to the word 
"appropriated,'' that is unfortunate. The word, as ap- 
plied to the acquisition and use of water has a technical 
and well-understood meaning, or had until this case was 
decided. It included whatever was necessary to the di- 
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version of running water and the application oif it to 
such beneficial use as would entitle the appropriator to 
its continued use. Jn this case, the Court construed it 
to include the application of the water to the use men- 
tioned in the constitution. The Court says: 

"Appellant contends that the word ^appropriated/ as 
used in the section of the constitution quoted above, only 
applies to water appropriated from streams upon the 
public lands, and has no application to water acquired 
by other means than an appropriation under the Civil 
Code. 

"This construction is too narrow, and, we think, does 
violence to the evident intent of the framers of the con- 
stitution. 

"There is no doubt but that in a broad sense to appro- 
priate is to make one's own, to make it a subject of prop- 
erty, and it is often used in the sense of denoting the ac- 
quisition of property, and a right of exclusive enjoyment 
in those things which before were without an owner, or 
were publici juris. 

"But it is also used in the sense of prescribing prop- 
erty or money to a particular use, as to appropriate money 
to a designated purpose; to appropriate land to grazing, 
or fruit, or other purpose. It is also used in the sense of 
'to distribute.' (Anderson's Law Dictionary.) 

"When water is designated, set apart, and devoted to 
purposes of sale, rental, or distribution, it is appropri- 
ated to those uses, or some of them, and becomes subject 
to the public use declared by the constitution, without 
reference to the mode of its acquisition." 

The constitution says water "appropriated for sale, 
rental, or distribution." The Court holds that it means 
"appropriated to sale, rental, or distribution." It was a 
stretching and distortion of the meaning of the word for 
the laudable purpose of preventing monopolies, but this 
sort of confusion is to be regretted, nevertheless. 
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2. Filing of Rates by Boards of kiupervisors for Water Sup- 
plied Outside of Cities and Towns. 

There are some quite material differences between 
the establishment of rates in cities and towns and in 
counties outside of such cities and towns. In cities and 
towns, the rates must, by the terms of the constitution, 
be fixed annually. In the outside territory this is not 
necessary. As we shall see further along, until the board 
of supervisors establishes the rates, the company furnish- 
ing the water may fix and change its own rates. If the 
board of supervi,sors once establishes the rates, they 
must stand for not less than one year, when they may be 
changed or abrogated. In cities and towns, there is no 
amount fixed by law that must be returned by the rates. 
In counties the statute provides that the rates must be so 
fixed as to return not less than six nor more than eigh- 
teen per cent per annum on the value of the plant In 
establishing purely domestic rates in cities and towns, 
the question of water rights and the effect upon the rates 
to be paid for the acquisition of a water right by a con- 
sumer from the company, or the nature and general ef- 
fect of such water rights, does not arise. But in fixing 
rates for irrigation, these questions have given rise to 
much controversy and contrariety of opinion. Attention 
will first be given to the question of fixing rates, after 
which the question of water rights, the power of the 
company to sell them, and the further question whether 
the price for a water right or the annual rates to be paid 
for the water can be fixed or controlled by the contract 
of the company and its consumers. 

o. Of the Fianng of Rates. 

Much that has been said as to the fixing of rates by city 
and town authorities is applicable, also, to the fixing of 
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rates for the county by the board of supervisors. The 
constitution, article fourteen, is applicable in both cases, 
but in a different way. In case of cities and towns as we 
have seen, the constitution itself requires that the rates 
shall be fixed in February of each year. So far as it ap- 
plies to the fixing of rates, section 2 of the article of the 
constitution is alone applicable to rates to be fixed in 
counties. That section provides: 

"The right to collect rates or compensation for the use 
of water supplied to any county, city and county, or 
town, or the inhabitants thereof, is a franchise, and can- 
not be exercised except by authority of and in the man- 
ner prescribed by law.'^ 

Const. Cal., art. XIV, sec. 2. 

Prior to the adoption of the constitution, the statute 
of 1862, above referred to, had been enacted providing 
for the fixing of the rates by the companies furnishing 
the water, but subject to regulation by boards of super- 
visors and providing that the rates should not be re- 
duced "so low as to yield to the stockholders less than 
one and one-half per cent per month upon the capital 
actually invested." 

Stat. 1862, p. 541, sec. 3. 

Later, the CSyil Code was enacted. One of its sections 
provides that where water is furnished by a corporation 
to irrigate lands the right to the flow and use of the 
water should remain a perpetual easement to the land 
"at such rates and terms as may be established by said 
corporation in pursuance of law." 

Civil Code, sec. 552. 

Here again the right to fix the rates was vested in the 
corporation furnishing the water. Subsequently, in 
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1885, a statute was enacted providing for the fixing of 
rates by boards of supervisors and establishing a course 
of procedure. 

Stat. 1885, p. 95. 

Section 1 of this act provides that the use of water is a 
public use and the right to collect compensation therefor 
a franchise, as provided in the constitution, and when 
furnished outside of cities and towns "shall be regulated 
and controlled, in the counties of this State, by the sev- 
eral boards of supervisors thereof, in the manner pre- 
scribed in this act." 

Section 2 makes it the duty of the board of supervisors 
to fix and regulate maximum rates on notice and petition 
as provided in the next section. 

Section 3 provides for a petition by twenty-five inhabi- 
tants and taxpayers for the fixing of the rates and notice 
of not less than four weeks of the hearing thereof. 

By section 4 the board is required, on the hearing, to 
estimate the value of the property of the company actu- 
ally used and useful in supplying the water, and also its 
annual reasonable expenses, including the cost of re- 
pairs, management and operating such works. 

Section 5 provides that the board may fix different 
rates for different purposes, such as mining, irrigation, 
manufactures, and domestic use, but that the rates for 
each purpose shall be equal and uniform. 

It is further provided in this section as follows: 

"Said boards of supervisors, in fixing such rates, shall, 
as near as may be, so adjust them that the net annual re- 
ceipts and profits thereof to the said persons, companies, 
associations, and corporations so furnishing such water 
to such inhabitants shall be not less than six nor more 
than eighteen per cent upon the said value of the canals, 
ditches, fiumes, chutes, and all other property actually 
used and useful to the appropriation and furnishing of 
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such water of each of such persons, companies, associa- 
tions, and corporations; but in estimating such net re- 
ceipts and profits, the cost of any extensions, enlarge- 
ments, or other permanent improvements of such water 
rights or water works shall not be included as part of the 
said expenses of management, repairs, and operating of 
such works, but, when accomplished, may and shall be 
included in the present cost and cash value of such 
works. In fixing said rates, within the limits aforesaid, 
at which water shall be so furnished as to each of such 
persons, companies, associations, and corporations, each 
of said boards of supervisors may likewise take into es- 
timation any and all other facts, circumstances, and con- 
ditions pertinent thereto, to the end and purpose that 
said rates shall be equal, reasonable, and just, both to 
such persons, companies, associations, and corporations, 
and to said inhabitants." 

And after providing that the rates when so fixed by 
the board shall be binding and conclusive for not less 
than one year next after their establishment and until 
established anew or abrogated by the board, the section 
contains this further provision : 

"And until such rates shall be so established, or after 
they shall have been abrogated by said board of super- 
visors as in this act provided, the actual mtes estab- 
lished and collected by each of the persons, companies, 
associations and corporations now furnishing or that 
shall hereafter furnish appropriated waters for sale, 
rental, or distribution to the inhabitants of any of the 
counties in this State shall be deemed and accepted as 
the legally established rates thereof." 

Section 6 of the act provides for the establishment 
anew or abrogation of the rates fixed by the board, to 
take effect not less than one year next after their first 
establishment, and that this may be brought about 
either at the instance of twenty-five inhabitants, as 
provided for the fixing of rates in the first instance, or 
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upon the petition of the corporation furnishing the 
water, and upon like notice as provided for the fixing of 
rates originally; and it is provided that all water rates 
fixed as in said section provided shall be in force and 
effect until established anew or abrogated as provided in 
the act. 

By section 7, it is required that a record be made of 
the establishment of the rates, and that the same be pub- 
lished the same as required for the publication or post- 
ing of the petitions and notices. 

Section 8 provides that all companies or persons fur- 
nishing water for sale, rental, or distribution shall fur- 
nish the same at rates not exceeding the established 
rates fixed by the board. 

Section 9 provides a penalty for the collection of a 
higher rate than that fixed by the board of supervisors. 

Section 10 provides that every corporation, company 
or person furnishing water in a county where rates have 
been so fixed may be compelled to supply the water at 
such rates to the extent of the actual supply of such ap- 
propriated waters of such person, company, association, 
or corporation for such purposes; and if failure shall be 
made to supply the water on demand to the extent of his 
or its reasonable ability so to do, the company, associa- 
tion, or person is made liable in damages to the extent of 
the actual injury sustained by the person or parties mak- 
ing demand for the water and tender of the rates. 

Section 11 of the act confers upon the company the 
right to condemn rights of way for carrying the water. 

Taking the provisions of the constitution that the 
right to collect compensation for water is a franchise to 
be exercised as prescribed by law, this statute of 1885 
prescribes the manner of fixing the rates and fixes the 
rights and obligations of the corporation supplying the 
water and its consumers. 
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Litigation has arisen over the provisions of this stat- 
ute. In the case of Lanning v. Osborne, 76 Fed. Eep. 
319, the complainant, Lanning, ajs receiver of the San 
Diego Land and Town Company, gave notice to the con- 
sumers of water under the system of said company of his 
intention to increase the rates for irrigation from ^.50 
to 17.00 per acre. The consumers denied his right to in- 
crease or in any way change the rates already fixed and 
established by the company. He brought an action in 
the United States Circuit Court to have his right to in- 
crease the rate established, and to prevent a multiplicity 
of suits intended to compel the company to supply the 
water at the old rate. The case was strongly contested. 
It was finally held by Judge Ross that until action was 
taken by the board of supervisors in establishing rates, 
the company had the right and power, under the statute 
of 1885, to establish and re-establish its own rates; that 
if the rates fixed by the company were unreasonable or 
unsatisfactory to the takers of water, their remedy was 
to apply to the board of supervisors to fix the rates as 
provided by law, and that the court had no jurisdiction 
to inquire into the reasonableness of the rates until ac- 
tion taken by the board of supervisors. This case also 
involved other important questions relating to water 
rights and the power of the company to deal with them, 
which win be considered further on. The ease was ap- 
pealed to the Supreme Court of the United States, and 
the conclusions reached by Judge Boss, above stated, 
were by that Court affirmed. 

Osborne v. San Diego Land & Town Co. — U. S. — 
(not yet reported). 

So it may be taken as the settled construction of our 
State constitution and the statute of 1885, passed in pur- 
suance of it, that a corporation furnishing water to the 
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public has the right to fix and change its own annual 
rates until such rates are fixed by the board of supervis- 
ors, as prescribed by the statute, and that the only rem- 
edy of consumers taking water from the company, if the 
rates are not satisfactory, is to apply to the board of 
supervisors for the establishment of such rates. 

In fixing rates by the board of supervisors, they must 
be governed by the statute which provides that the rates 
must be so fixed "that the net annual receipts and prof- 
its thereof shall be not less than six nor more than eigh- 
teen per cent upon the value of the canals, ditches, 
flumes, chutes, and all other property actually used and 
useful to the appropriation and furnishing of such 
water/' 

It follows that when a court is called upon to deter- 
mine whether rates fixed by the board of supervisors are 
reasonable or not, the standard fixed by the statute must 
control, and if the rates will not return at least six per 
cent net on the value of the plant, they are, by the ex- 
press terms of the statute, unreasonable. 

And doubtless, it will be held in this case, as in the 
fixing of rates in cities and towns, that the present value 
of the plant must be taken as the basis upon which re- 
turn should be made. 



6. Of the Water Right and the Power of a Company to Sell 
the Same. 

The question as to the exact right or ownership ac- 
quired by an appropriator of water for sale, rental, or 
distribution, under the provisions of our constitution, 
has not been definitely settled by any ajudicated case. 
The constitution does not declare, as in Colorado, that 
the waters of flowing streams belong to the public. It 
declares: 
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"The use of all water now appropriated, or that may 
hereafter be appropriated for sale, rental, or distribu- 
tion, is hereby declared to be a public use, and subject to 
the regulation and control of the state in the manner 
provided by law." 

Const, art. XIV, sec. 1. 

And further: 

"The right to eolle<Jt rates or compensation for the use 
of water supplied to any county, city and county, or 
town or the inhabitants thereof is a franchise and cannot 
be exercised except by authority of and in the manner 
prescribed by law." 

Const., art. XIV, sec. 2. 

The statute of the State gives the right of appropria- 
tion. That such appropriation may be made by a cor- 
poration or individual for sale or rental to others is ex- 
pressly recognized by the constitution. That by the ap- 
I)ropriation of water the appropriator becomes the 
owner of the right to use it and to sell and convey that 
right to another has been the undisputed and undoubted 
law of this State from the beginning. Hence, unless the 
constitution, or some statute enacted in pursuance of it, 
has established a different rule in resi>ect of appropria- 
tors for sale, rental, or distribution, they must be re- 
garded as having become the owners of the right to the 
use of the water appropriated. But there is this differ- 
ence that must not be overlooked. In order to constitute 
a complete and valid appropriation, two things must con- 
cur, viz., the diversion of the water from the stream and 
its application to a beneficial use. In the ease of an ap- 
Ijropriation for private use, the diversion is made by and 
the application made to a beneficial use by the same 
person, thereby vesting in him the complete title to the 
right to use the water. This is simple enough, and pre- 
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sents no difficulties. But in the case of the appropria- 
tion for use by the public the diversion is made by the 
corporation intending to sell and distribute the water, 
which is one of the acts necessary to acquire the right to 
the use of the water, and the application of the water to 
a beneficial use must be made by the party to whom the 
water is furnished, and, if furnished for irrigation, be- 
comes appurtenant to his land, and belongs to him. Or 
the company may also be the owner of land and may 
apply the water to the land and afterward convey 
both the land and the water right to a third party, 
which, as we shall see, carries with it the obligation 
of the company to supply the water by and through 
its system. The question has arisen, under these circum- 
stances, whether the corporation can sell to another the 
right to the u«e of water diverted and stored by it, or 
make any contract in respect of such water right, or 
whether, under the constitution and laws of this State, 
the company must supply the water on demand and up- 
on payment or tender of the annual rates, so called, 
fixed as provided by law, without other consideration. 
There is great diversity of opinion on this Subject. It is 
an interesting and important question. 
Section 552 of the Civil Code is as follows: 

"Whenever any corporation, organized under the laws 
of this State, furnishes water to irrigate lands which 
said corporation has sold, the right to the flow and use 
of said water is and shall remain a perpetual easement 
to the land so sold, at such rates and terms as miay be es- 
tablished by said corporation in pursuance of law. And 
whenever any person who is cultivating land, on the line 
and within the flow of any ditch owned by such corpora- 
tion, has been furnished water by it, with which to irri- 
gate his land, such person shall be entitled to the con- 
tinued use of said water, upon the same terms as those 
who have purchased their land of the corporation." 

See Price v. Eiverside L. & T. Co., 56 Cal. 431, 441. 
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This section defines a water right such as a company 
dealing with water may vest in a consumer to whom it 
supplies water for irrigation. It is the right to ^^the per- 
petual easement of the flow of the water at such rates 
and terms as may be established by said corporation in 
pursuance of law." This right has not been taken away 
or changed by the constitution, subsequently adopted, 
or by any law enacted in pursuance of it, except 
that the right of the State to regulate the sale and 
distribution of the water is declared by the constitu- 
tion, and the manner of fixing the rates and compensa- 
tion at which the water shall be furnished has been pre- 
scribed by the statute of 1885. Therefore, the only 
change made is that now the board of supervisors may. 
on petition of twenty-five citizens, fix and establish the 
rates to be charged for the water furnished, while under 
section 552, the right to fix the rates was in the company. 
And, as we have shown, the right to fix its own rates 
still exists in the company until action is taken by the 
board of supervisors as provided by law. 

Stat. 1885, p. 96, sec. 5. 
Lanning v. Osborne, 76 Fed. Rep. 319. 
Osborne v. San Diego Land and Town Co. — U. S. — 
(May 14, 1900, unreported). 

But the question remains, has the company such a 
water right in the water it has acquired the right to di- 
vert and sell, as it may and has the legal right to sell to 
one owning land under its system. And here we must 
distinguish between a water right, or the preferred right 
to the use of the water, and the annual rates to be paid 
for the water used. This distinction is made by section 
552, which provides how the preferred right or easement 
of the right to the use of the water may be vested in the 
land owner and that his right is subject to his payment 
of the rates fixed by the company as provided by law. 



90 Appropriation of Water for Sale, Rental, or Distribution, 

The distinction has been recognized, practically, by all 
water companies, and parties dealing with them, by con- 
tracts made between them for such water rights; mil- 
lions of dollars haye been paid, and agreed to be paid, 
for water rights of this kind, and thousands of acres of 
land have obtained this valuable right by such contracts 
voluntarily, gladly, bought and paid for. The water 
right made appurtenant to land in the southern part of 
the State doubles, many times quadruples, the value of 
the land, or even more. The mere vested right to the 
use of the water at the rates fixed as provided by law is 
in almost all cases worth much more than the full value 
of the land before the right was obtained. In most 
cases, this value is added to the lands by the expenditure 
of large sums of money in diverting and storing the 
storm waters of the winter, and preparing the facilities 
for distributing and supplying it to the lands within its 
reach. If the company owns land, and, after supplying 
the water to it, sells it, it charges and receives a largely 
enhanced price for the land. This is nothing more than 
selling a water right with the land. If it supplies water 
to the lands of another, it enhances the value of his land 
in the same way, and to precisely the same extent. So 
the water right is valuable property. When the land 
owner acquires it, he can, as all the authorities agree, 
sell his water right as he can sell his land. This being 
so, why may not the company that has brought the 
water right into existence sell the same water right to 
him? The Supreme Court of this State has recognized 
the right of companies of this kind to contract and selJ 
such water rights and collect a consideration therefor 
by enforcing such contracts. 

Fresno Canal & Irr. Co. v. Dunbar, 80 Cal. 530. 
Fresno Canal & Irr. Co. v. Rowell, 80 Cal. 114. 
Clyne v. Benicia Water Co., 100 Cal. 310. 



' 
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San Diego Flume Co. v. Chase, 87 Cal. 561. 
Balfour v. Fresno Canal Co., 109 Cal. 221. 
Fairbanks v. EoUins, 54 Pac. Kep. 79. 

Indeed, the validity of such contracts seems never to 
have been doubted or questioned until certain decisions 
were rendered by Judge Eoss of the Circuit Court of the 
United States, which we now proceed to notice. In San 
Diego Land and Town Company v. National City, 74 Fed. 
Rep. 79, the company was seeking to set aside an ordi- 
nance fixing rates for National City on the ground that 
the rates were unreasonable. Amongst other things, it 
was claimed by the company that the board of trustees 
should, in fixing the rates, have allowed a reasonable 
sum to be charged for a water right, for irrigation, be- 
cause, if it once voluntarily furnished water to lands, it 
thereby, by force of section 552, attached to said land, as 
a perpetual easement the right to the flow and use of the 
water; and if compelled by the ordinance to so attach 
the easement to the land, it was thereby compelled to 
give away such water right or easement. Judge Ross, 
in presenting his views on this important question, ex- 
pressed himself with his accustomed force and clearness. 
He says (p. 86): 

"One of the objects of the present suit is to obtain a 
decree establishing the validity of that claim of the com- 
plainant to exact a sum of money, in addition to an an- 
nual charge as a condition on which alone the complain- 
ant will furnish consumers of water for irrigation pur- 
poses, other than to those it had furnished it for such 
purposes prior to December 18, 1892. And the contest 
that arose between the consumers and the oompany over 
this charge for a so-called ^ water right,' and the refusal 
of the municipal authorities of National City to allow 
that charge in respect to acreage property within the 
city limits, is one of the principal causes of the present 
suit. It does not change the essence of the thing for 
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which the complainant demands a sum of money to call 
it a Vater right,' or to say, as it does, that the charge is 
imposed for the purpose of reimbursing complainant in 
part for the outlay to which it has been subjected. It i:^ 
demanding a sum of money for doing what the constitu- 
tion and laws of California authorized it to appropriate 
water within its limits, conferred upon it the great 
power of eminent domain, and the franchise to distribute 
and sell the water so appropriated, not only to those 
needing it for purposes of irrigation, but also to the 
cities and towns, and their inhabitants, within its flow^ 
for which it was given the right to charge rates to be es- 
tablished by law, and nothing else. No authority can 
anywhere be found for any charge for the so-called 
^water right.' The state permitted the water in question 
to be appropriated for distribution and sale for purposes 
of irrigation and for domestic and other beneficial uses ; 
conferring upon the appropriator the great powers 
mentioned, and compensating it for its outlay by the 
fixed annual rates. The complainant was not obliged to 
accept the benefits conferred by the constitution and 
laws of California. It accepted them charged with the 
corresponding burden. Appropriating, as it did, the 
water in question, for distribution and sale, it thereupon 
became, according to the express declaration of the con- 
stitution, charged with a public use. ^Whenever,' said 
the Supreme Court of California in McCrary v. Beaudry, 
67 Cal. 120, 121, 7 Pac. 264, Vater is appropriated for 
distribution and sale, the public has a right to use it; 
that is, each member of the community, by paying the 
rate fixed for supplying it, has a right to use a reasona- 
ble quantity of it in a reasonable manner. Water ap- 
propriated for distribution and sale is ipso facto devoted 
to a public use, which is inconsistent with the right of 
the person's appropriating it to exercifee the same con- 
trol over it that he might have exercised if he had never 
so appropriated it.' To the same effect is People v. 
Stephens, 62 Cal. 209; Price v. Irrigating Co., 56 CaL 
431." 

But, after all, the learned judge begs the question. 
He assumes the very matter in controversy, viz., that the 
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State granted to the coriK>pation the privilege of appro- 
priating the waters of its streams, and of resorting to the 
right of eminent domain, if necessary to carry out its 
objects, on the condition that it accept the annual rates 
fixed foir water supplied and waived all right to charge 
more, either for the water right or in any other way. If 
Judge Eoss is right in his premises, his conclusion is un- 
questionably right and his reasoning unanswerable. 
But is he right in his assumption that the constitution 
takes away from the appropriator for sale, rental, and 
distribution, the right to sell the water right it has ap- 
propriated? Confessedly, it is a valuable right, and one 
that, in the hands of a private individual, is the subject 
of sale and transfer. Is there anything in the constitu- 
tion that declares, expressly or by implication, that the 
right is any the less valuable^ or less the subject of sale, 
because the appropriation was made for sale, rental, 
and distribution? The opinion dioes not say. It is said: 
"No authority can anywhere be found for any charge for 
the so-called Vater right.' '' This, it is believed, was a 
mistake. The decisions of the State Supreme Court 
above cited are authority for a charge for the so-called 
water right. But, after all, that is not the question. 
No one will presume to deny, at the present day, that 
this so-called water right is valuable property. Unless 
there is some law against the sale of property^ it is, of 
course, salable. Therefore, the inquiry should have been 
not whether there was any authority to be found for a 
charge for such property, but whether there was any law 
or decided case denying to such a company the power to 
sell, for a consideration, its own property. If not, its 
rights must be the same, in this respect, as those of other 
property owners. 

This case was appealed to the Supreme Court of the 
United States, but this question was not decided by that 
Court, it being held that a decision of the question was 
not necessary to a decision of the case. The Court said : 
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"One of the questions pressed upon our consideration 
is whether the ordinance of the city should have ex- 
pressly allowed the appellant to charge for what is 
called a Vater right.' That right, as defined by appel- 
lant's counsel, is one *to the continued and perpetual use 
of the water upon the land to which it has been once sup- 
plied upon payment of rates therefor established by the 
company.' In the opinion of the Circuit CJourt it is said 
that 'no authority can anywhere be found for any charge 
for the so-called water right' This view is controverted 
by appellant, and cases are cited which, it is contended, 
show that the -broad declaration of the Circuit Court can- 
not be sustained. (Fresno Canal & Irrig. Co. v. Eowell, 
80 Cal. 114; Fresno Canal & Irrig. Co. v. Dunbar, 80 Cal. 
530; San Diego Flume Co. v. Chase, 87 Cal. 561; Clyne v. 
Benicia Water Co., 100 Cal. 310; San Diego Flume Co. 
V. Souther (C. C. A.), 90 Fed, Eep. 164.) 

"We are of opinion that it is not necessary to the de- 
termination of the present case that this question should 
be decided. We are dealing here with an ordinance fix- 
ing rates or compensation to be collected within a given 
year, for the use of water supplied to a city and its in- 
habitants or to any corporation, company, or person 
doing business or using water within the limits of that 
city. In our judgment, the defendant correctly says in 
its answer that the laws of the State have not conferred 
upon it or its board of trustees the power to prescribe, by 
ordinance or otherwise that the purchase and payment 
for so-called Vater rights' should be a condition to the 
exerciise of the right of consumers to use any water ap- 
propriated for irrigation or affected with a public use. 

"The only issue properly to be determined by a final 
decree in this cause is whether the ordinance in question 
fix?ing rates for water supplied for use within the city is 
to be stricken down as confiscatory by its necessary op- 
eration and therefore in violation of the constitution of 
the United States. If the ordinance, considered in itself, 
and as applicable to water used within the city is not open 
to any such objection, that disposes of the case, so far as 
any rights of the appellant may be affected by the action 
of the defendant. The appellant asks, among other 
things, that it be decreed to be entitled to charge and col- 



Appropriation of Water for Sale, Rental, or Distribution. 95 

lect for Vater rights' at reasonable rates as a condition 
upon which it will furnish water for the purposes of irri- 
gation, notwithstanding the rates fixed by the defend- 
ant's board of trustees, for water sold and furniahed 
within the city. That is a question wholly apart from 
the inquiry as to the validity under the constitution and 
laws of the State. Counsel for appellant, while insisting; 
that the Circuit Court erred in saying that there was no 
such thing as a ^ water right,' says: ^The constitution of 
the State has nothing whatever to do with a water right 
or the price that shall be paid for it. It simply provides 
for fixing the annual rental to be paid for the water fur- 
nished and used. When one obtains his water right by 
purchase or otherwise, he has a right to demand that the 
water shall be furnished to his lands at the price fixed, 
as provided by law, and that the company shall exact no 
more. But he must first acquire the right to have the 
water on such terms. Whether in fixing the annual 
rates to be charged, the body authorized to fix them can 
tate into account the amount that has been received by 
the company for water rights, is another question, and 
one that is not presented in this case. Nor is any ques- 
tion raised as to what would be a reasonable amount to 
exact for a water rig|jt, or whether the courts can inter- 
fere to determine what is a reasonable amount to charge 
therefor.' 

"These reasons are sufficient to sustain the conclusion 
already announced, namely, that the present case does 
not require or admit of a decree declaring that the appel- 
lant may, in addition to the rates established by the ordi- 
nance, charge for what is called a ^water right' as defined 
by it. It will be time enough to. decide such a point 
when a ease actually ai^ises between the appellant and 
some person or corporation involving the question 
whether the former may require, as a condition of its 
furnishing water within the limits of the city on the 
terms prescribed by the defendant's ordinance, that it be 
also paid for what is called a ^water right^ 
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It will be seen that the question in this case was 
whether a water company could exact payment for a 
water right, as a condition upon which it would supply 
water, and against the will of the party demanding the 
water, and not whether the company had the legal right 
to contract for the sale of the water right and whether 
the parties, having voluntarily contracted, are legally 
bound by such contract. 

But the question has been before Judge Ross in later 
cases^ involving, directly, the question whether any such 
contract can be made, and he has held in unqualified 
terms that no such contract can be legally made. 

Lanning v. Osborne, 76 Fed. Eep. 319, was one of these 
cases. This case involved the right of a water company, 
or its receiver, to fix its own rates in the absence of 
action by the board of supervisors. In that connection 
it was considered above. But the question of the effect 
of contracts for the sale of water rights was raised and 
it was decided that all contracts of that kind were void. 
The question was fully and ably treated in the opinion. 
It is said in the course of the opinion that two of the 
cases decided by the State Supreme Court as recognizling 
the validity of such contracts could not be so construed 
for the reason that it did not appear in either of the 
<*ases that the water the company undertook to sell was 
appropriated under or subject to the constitution and 
laws relating to water appropriated for sale, rental, or 
distribution. In this the learned Judge was in error. 
In the case of Fresno Canal and Irr. Co. v. Dunbar, 80 
Cal. 530, it was said, in the beginning of the opinion: 

"The respondent, the plaintiff in the court below, be- 
ing a corporation engaged in diverting and supplying 
water for irrigation, entered into a contract with one 
Roeding, who was then the owner of a certain tract of 
land, by which the respondent sold to said Roeding, for 
the sum of twelve hundred dollars, a water right for said 
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real estate, and in and by said contract ^grants, bargains, 
sells, and conveys to the party of the second part, from 
the main canal of the party of the first part, or from 
a branch thereof, all the water that may be required, not 
exceeding at any time four cubic feet per second, for the 
purpose of irrigating said lands.' " 

This showed clearly that the company was dealing 
with water in such way as to bring it within the pro- 
visions of the constitution and laws referred to. But, if 
there were any doubt as to these cases, there can be none 
that some of the other cases decided by the State Court, 
and which were not then brought to the attention of 
Judge Boss, do show on their face that the court under- 
stood, perfectly, that it was dealing with a contract for a 
water right made by a company that had appropriated 
it for sale, rental, and distribution, and sio amenable to 
the provisions of the constitution. These cases have 
been cited above. It should be said, however, in justice 
to Judge Boss, that these later cases were not called to 
his attention, and further, that in none of the cases was 
the question directly raised as to the validity of such con- 
tracts or the power of a company appropriating water 
for sale, rental, or distribution to make such contracts. 
Indeed, it may be said that up to the first decision ren- 
dered by Judge Boss, declaring such contracts to be in- 
valid, no question of their validity had ever been sug- 
gested in any proceeding in court, and their validity was 
generally, if not universally, recognized and acted ui)on. 
But, in the case under consideration, the learned Judge 
supported his views by quotations from decided cases in 
Colorado, notably, Wheeler v. Irrigation Co., 17 Pac. 
Bep. 487. And the authorities cited fully sustain the 
conclusion reached bv him, if our constitution and laws 
relating to the appropriation of the waters of running 
streams are the same in legal effect as those of Colorado. 
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But they differ very materially; so much so, that it is 
believed that if the cases cited are correctly decided, they 
are not in point in this State. The Colorado constitution 
provides : 

"The water of every natural stream not heretofore, ap- 
propriated within the State of Colorado is hereby de- 
clared to bo the property of the public, and the same is 
dedicated to the use of the people of the State, su'bject to 
appropriation as hereinafter provided." 

Art. XVI, sec. 5. 

There is an obvious and material difference between 
that provision and the one in our own constitution relat- 
ing to the same subject. Our constitution does not de- 
clare the waters of natural streams to belong to the pub- 
lic or dedicate the same to the use of the people. When 
the constitution was adopted, the code of this State au- 
thorized the appropriation of the waters of all natural 
streams without limit, except that it must be for a useful 
purpose. This right was in no way interfered with by 
the constitution, except that it provides that when ap- 
propriated for sale, rental, or distribution, it is a public 
use, and subject to State regulation and control. That 
is to say, when water is appropriated for such purpose, 
the State may regulate and control the manner of sup- 
plying the water and the price to be charged for it. 
With this single limitation, the ownership and interest 
in the water is the same, as the result of an appropria- 
tion of it, as that of any other appropriator. The State 
can no more interfere with or deprive such an appropri- 
ator of water or its right to the use of it, further than to 
exercise a proper regulation and control over its use in 
supplying the water to others, than it can in case of an 
appropriation for private use. It is upon this very 
ground that it has been uniformly held that to impose 
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what the court sometimes calls confiscatory rates is a vio- 
lation of the provision of the Constitution of the United 
States, against taking property without due process of 
law or just compensation. Such decisions can rest only 
on the a'cknowledgment of ownership in the coonpany 
dealing with the water. But it is enough to say that our 
constitution manifests no intention or purpose of taking 
away or limiting the ownership in the water or to do 
more than preserve to the State the right to regulate and 
control its use. And this is because it is a "public use." 
But it was as much a public use before the adoption of 
the constitution as it is now. The constitution simrply 
declares what was the law before. It is a public use, the 
same as the exercise of its franchise to carry passengers 
and freight, by a railroad company, is a public use. And 
the right to regulate and control its use of such rights is 
the same in one case as in the other, and for precisely the 
same reason, and on the same principle. And who 
would say that because a railroad company is exercising 
a public use, its railroad or rolling stock or its earnings 
are public property, and belong to the people? The 
effect of the Colorado constitution, a«. compared with one 
like our own, was considered by the Supreme Court of 
Idaho in Wilterding v. Green, 45 Pac. Rep. 134, in which 
it was said: 

"The marked distinction between the provisions of the 
cou'Stitution of Colorado and that of Idaho will be appar- 
ent upon a very slight inspection of the two. The Colo- 
rado constitution is prospective. It makes provision 
and lays down rules that 'the water of every natural 
stream not heretofore appropriated within the State of 
Colorado, is hereby declared to be the property of the 
public,' etc. Prior to the adoption of this constitutional 
provision, the right of private persons to acquire prop- 
erty in natural streams through appropriation had been 
recognized in Colorado, as it had been throughout the 
Pacific coast; but the character of this right was 
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changed by the constitutional provision above quoted, 
and thereafter the water of su^ch streams . became and 
was ^the property of the public/ Compare section 5 of 
article 16 of the constitution of Colorado with section 1 
of article 15 of the Idaho constitution, which is as fol- 
lows: ^The use of all waters now appropriated, or that 
may hereafter be appropriated for sale, rental, or distri- 
bution, also of all water originally appropriated for pri- 
vate use, but which after such appropriation has hereto- 
fore been, or may hereafter be sold, rented, or dis- 
tributed, is hereby declared to be a public use, and sub- 
ject to the regulation and control of the State in the man- 
ner prescribed by law.' The distinction between the 
two provisions, it seems to me, is too palpable to require 
elucidation or warrant dis«cussion. The Colorado consti- 
tutional provision recognizes the previous existence of 
private property rights in the water of natural streams, 
but prohibits the acquisition of such rights in the future. 
The Idaho constitution does not pretend or assume to 
control or interfere with private property rights in such 
waters, but declares the use of all such waters, whether 
theretofore or thereafter appropriated, a public use, 
and under the control of the State. The doctrine of 
the Colorado court, that the canal or ditch owner is a 
mere ^common carrier,' could not, certainly, be predi- 
cated upon the provisions of the Idaho constitution. 
That it was the purpose and intention of the Idaho 
constitution to deal only with the ^use' of water, and 
not with the. property rights of appropriators therein, 
is, I think, further evidenced by the including within 
its provisions ^all water originally appropriated for 
private use, but which after such appropriation has 
heretofore been, or may hereafter be sold, rented or dis- 
tributed.' The sale, renting, and distributing of the 
water is a dedication, and brings its use under the con- 
trol of the State, but it in no sense destroys or abrogates 
the property rights of the appropriator therein." 

And this language was used in commenting upon 
Wheeler v. Irrigation Company, cited by Judge Ross as 
supporting his view. 
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It would seem from what has been said that there is 
nothing in our constitution, as there is in the constitution 
of Colorado, that affects the ownership or rights of a wa- 
ter company in, or prevents it from contracting for the 
sale of a water right. But this does not wholly dispose 
of the question. The constitution does declare the use of 
the water to be a public use, and that the right to collect 
rates or compensation for the use of the water is a fran- 
chise, and "cannot be exercised except by authority of 
and in the manner prescribed by law." Obviously, the 
constitution does not, itself, take aiway the right of the 
company to contract for the sale of a water right. But 
it is just as obvious that it does vest the power to do so in 
the legislature. And if the legislature has done this 
thing, it is just as binding as if it had been done by the 
constitution. 

We shall see, when we come to consider the question 
of annual rates, that the legislature has taken away the 
power of the company to fix such rates by contract. And 
unless a distinction can be made between payment for a 
water right and the payment of annual rates for water 
used, I am firmly convinced that no charge can be legally 
made for such right. If, in other words, the rates fixed 
as provided by law, whether by the company or by the 
board of supervisors, is the only charge that can be made, 
then it is manifest that no charge of a different sum can 
be made in advance of supplying the water for the pre- 
ferred right to its use, or the water right. But here the 
writer is not in accord with other lawyers in this State. 
As a rule, lawyers take one of two grounds, viz., that the 
whole matter of compensation is open to contraict be- 
tween the parties concerned, both for water rights and 
annual rates, or that no valid contract can be made for 
compensation or rates for either. The effort will be 
made, further along, to show that the first of these posi- 
tions cannot by any possibility be maintained. In this 
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connection, reasons will be given why the second is 
equally erroneous. 

The legislature has by the statute of 1885 provided 
how "rates" shall be established. 

Stat 1885, p. 95. 

It will be seen that it is confined to the fixing of "max- 
imum rates." Is the preferred and perpetual right to 
have the water at the rates so fixed property, and subject 
to sale? If it is, there is no law in this State to prevent 
such sale. That it has been regarded in practice as a 
\aluable property right and made the subject of barter 
and sale, no one will presume to deny. That it is re- 
garded as a valuable right by the law-making powers of 
the State is evidenced by the fact that it is secured to the 
land owners perpetually by section 552 of the Civil Ck)de, 
and is made more valuable by the provisions of the con- 
stitution, and of the statute of 1885, by which the owner 
of the right is protected from the imposition by the com- 
pany of unreasonable rates. 

Now, let us see by the actual experience of a company 
in dealing with water, whether this water right is or is 
not a valuable and salable commodity. We will take 
the case of the San Diego Land and Town CJompany, the 
party interested in the litigation in which the decisions 
of Judge Ross were rendered, as an example and illus- 
tration. That company was the owner of a large body 
of land in San Diego county, known as the "National 
ranch." It was what is known in this semi-arid region 
as "dry" land; that is, crops and fruit could not be grown 
upon it without irrigation. This dry land was worth 
from twenty-five to fifty dollars an acre. The company 
appropriated the waters of the Sweet Water River and 
constructed a dam, reservoir and distributing system, at 
a cost of something over a million dollars, and connected 
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the system with its own and other lands. It sold the 
land, with water, for three hundred dollars an acre and 
upward, and it was easily worth that sum. Without 
water, it was worth fifty dollars. Now, what was it that 
added two hundred and fifty dollars an acre to the value 
of the land? It was the water right, and nothing else, 
This water right had been provided by the expenditure 
of over a million dollars by the company. According to 
the decision of Judge Ross, the company had no power 
to sell its land for this advanced sum, because it was 
charging for a "so-called water-right," and the constitu- 
tion forbids it. But there is nothing in the constitution 
or any statute that forbids the sale of a water right with 
the land, and if such a doctrine is engrafteid upon the 
laws of this State by judicial legislation, the broad acres 
of Southern California may as well be turned back into 
sheep pastures, for no corporation or individual can pos- 
sibly develop and supply water in the southern part of 
the State for expensive irrigation and storage works nec- 
essary to store and supply water, under sueh a eoaistru-c- 
tion of the law. 

Section 552 contains a second clause which pro- 
vides that "whenever any person in cultivating land 
on the line and within the flow of any ditch owned 
by such corporation has been furnished water by it with 
which to irrigate his land, such person shall be entitled 
to the continued use of said water upon the same terms 
as those who have purchased the land of the corpora- 
tion." That is to say, when water is furnished to the 
lands of another not sold by the company, it vests in the 
owner of the land a water right, or the right to the per- 
petual use of the water as an easement and appurtenant 
to the land. Take the case of the San Diego Land and 
Town Company again. By ajppropriating 'and storing 
the water, and the expenditure of over a million dollars 
therefor, it converted its own land from "dry" land 
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worth fifty dollars an acre to "irrigated'' land, or land 
with water right attaiched, worth three hundred dollars 
an acre, and it sold readily for that, and in some cases 
for much more. By appropriating this water and fur- 
nishing the facilities for storing and delivering it, the 
company is prepared to convert the dry land of other 
owners worth fifty dollars an acre into irrigated land, or 
land with water, worth three hundred dollars an aicre. 
Must the company give <away this water right to other 
landowners, or has it the right to charge for it? Judge 
Koss holds that the company must furnish the water for 
the asking, and thereby vest the land with a water right 
worth two hundred and fifty dollars an acre, .but thiat it 
cannot charge for it, he says, because the constitution 
forbids it. But does the constitution forbid it? There 
seems to be nothing in the constitution that can reason- 
ably be construed to have this effect by implication, and 
certainly it contains no express provision on the subject, 
and the learning and industry of Judge Boss and of 
counsel interested in the case fail to find any such inhi- 
bition in the constitution or in any state statute. It is 
maintained that the constitution makes all water appro- 
priated for sale, rental, or distribution a public use, and 
subject to the regulation and control of the state in the 
manner to be prescribed by law. So it does. But it 
has never been prescribed by law that a water company 
shall give away its water rights, or that it should not be 
allowed to charge any compensiation therefor. When 
the constitution was adopted, section 552 was in force, 
which allowed the company to fix its own rates for sup- 
plying water, but this provision had nothing whatever 
to do with the water right, whether sold with the land 
of the company or to be attached to other lands. It ap- 
plied solely to the amount to be charged for storing and 
distributing the water. Under the constitution, the act 
of 1885 was enacted, which changed the old law only in 
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the particular that by its provisions, if the rates for sup- 
plying the water fixed by the company were not satis- 
factory, any twenty-five citizens of the county may peti- 
tion the board of supervisors to fix the rates, and the 
board must do so. It is simply an additional protection 
to the holders of water rights against the fixing of unjust 
rates after they have acquired their water rights. There 
is nothing in the statute or in the constitution that goes 
further than this. But it is said the constitution pro- 
vides that the right to collect rates or compensation for 
water supplied is a franchise, and cannot be exercised 
except by the authority of and in the manner prescribed 
by law. So it does. But so is the operation of a railroad 
a franchise, and can only be exercised by authority of and 
in the manner prescribed by law. Both kinds of corpo- 
rations can obtain rights of way, reservoir sites, water 
rights, depot sites, and other permanent property neces- 
sary to the conduct of their business, as prescribed by 
law, namely, by condemnation. The railroad company's 
rates are regulated by law, the same as those of the water 
company, and both are subject to the control of the pub- 
lic authorities; but would any court hold that because 
the rates or fares of a railroad are fixed by law, it can- 
not sell its franchise or right of way or other property 
belonging to it, where it is not expressly forbidden to do 
so, and if not, why can it be held, or for what reason, 
that a water company that has bought and paid for, or 
condemned and paid for, or appropriated under the laws 
of the State, a water right, can be compelled to transmit 
that water right, or any part of it, to another, without 
compensation? The constitution does not so provide, 
nor does the statute. If they did, it is submitted that 
it would be in violation of the constitution of the United 
States, for this would be taking property without com 
pensation, or '^nfiscation, plain and simple. 
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In the case of Lanning v. Osborne, the ca'ses of Price 
V. Irrigating Company, 56 Cal. 431, and People v. Ste- 
phens, 62 Cal. 209, are cited as supporting the views ex- 
pressed in the opinion in that case, and they do support 
such views to the extent of holding that the use of water 
is a public use that may be and has been regulated by 
the State. In Price v. Irrigating Co., the Court said (p. 
434): 

"The defendant, therefore, is bound to furnish plain- 
tiff with water to irrigate his lands on his payment of 
the rates fixed in the manner prescribed by law — it hav- 
ing the water to furnish." 

But the question of the right to charge for a water 
right was not in question, much less the question of the 
rights of the company and a consumer to voluntarily eon- 
tract for such right for a consideration. But obviously 
this is the real, and it is believed the only question in- 
volved, viz., must the law providing for the fixing of 
rates and forbidding the company to charge other than 
the rates so fixed, be held to forbid, by implication, the 
sale, for a consideration, of the water right or preferred 
and perpetual right to the use of the water onee sup- 
plied? The statute certainly does not forbid such sale 
in terms. But the strength of the very able and ex- 
haustive opinion in the Lanning case lies right here. 
The position taken, briefly stated, is that the charge for 
a water right is but another way of adding an addition^il 
charge for the waiter used. And it is not without force, 
it must be conceded. But it must be borne in mind that 
the constitution and statutes were passed and adopted 
with full knowledge that just such a separate charge 
was being contracted for and made. It was matter of 
common knowledge, a part of the history of the State. 
Not only so, but the code then in force recognized, in 
terms, the distinction between the easement or right to 
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the perpetual flow of the water and the rates to be 
charged for the water used. And why should the right 
to contract for property so valuable be denied by the 
courts under such circumstances, where the law does not 
forbid it? 

The importance of the right on the part of the land- 
owner to make such a contract may be further illus- 
trated by the experience of the comp-any above men- 
tioned. 

When the company haJd in contemplation the construe- 
tion of its system of water works, it was advised by its 
engineer that the system would supply for irrigation 
purposes twenty thousand acres of land. There were 
that number of acres of land under its system. It con- 
fitructecj its works with that understanding and belief. 
It was found by experience, after the works were com- 
pleted, that the duty of the system was not to exceed 
seven thousand acres, about one-third of its previously 
estimated duty. As has been said above, the right to 
procure water from that system increased the value of 
the land under it from fifty dollars to three hundred dol- 
lars an acre. Some of the landowners under the system 
must obtain that right to the exclusion of others, for the 
i-eason that there was not water and facility for supply- 
ing it sufficient to irrigate nearly all of the land. Now, 
why might not a landowner who desired to procure this 
preferred right, as against other landowners under the 
system, agree with the company to pay it a reasonable 
consideration for such right to have the water supplied 
to his lan^d? There can be no reason, unless the law for- 
bids it. If not, unquestionably, it was property, and the 
subject of contract between the parties. If the law does 
forbid it, of course that is an end of the question; so that 
the sole question here is, as stated above, whether the 
constitution and statutes can be properly, and ought to 
be, construed as containing an inhibition against making 
such contract. 
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There were other cases decided by Judge Boss, con- 
firming the conclusion reached by him in the Lanning 
case. In Souther v. San Diego Flume Company, an ac- 
tion was brought against the company to rescind a con- 
tract for a water right, on the ground that it had failed 
to furnish the full supply of water. The eoonpany, by 
way of cross-bill, set up the same contract aaid sought 
to recover upon it the amount agreed to be paid for the 
water right. It was held that neither party was entitled 
to recover; that the complainant could not rescind the 
contract, because it was void, and the cross-complainant 
could not recover on it for the same reason. The case 
was decided on the authority of the Lanning ease, and 
the opinion is not reported. 

In the case of Mandell v. San Diego Land and Town 
Company, one Sharp intervened and sought to force the 
company to supply his land with water. The company 
defended against his claim on the ground that his lands 
were at such an elevation as to render it difficult and 
expensive to supply the water; that it had contracted 
with Sharp to supply his land for only five years, and 
that he, by the contract, expressly waived his right to 
claim the right to the use of the water for a longer time, 
by virtue of section 552 of the Civil Code, or otherwise. 
But it was again held that the special contract was void,, 
and as the company had commenced to supply the water, 
notwithstanding the consumer had expressly contracted 
that supplying the water should not have that effect, in 
his favor, he was entitled to the perpetual flow. 

Mandell v. San Diego Land and Town Company^ 
89 Fed. Bep. 295. 

All three of these cases were appealed; the Lanning 
case to the Supreme Court of the United States, and the 
others to the United States Circuit Court of Appeals. 
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In the Lanning case, reported under the title Osborne v. 
San Diego Land and Town Company, the Supreme Court 
declined to pass upon the question, and affirmed the de- 
cision on other grounds. 

In Souther v. San Diego Plume Company, the deci- 
sion of Judge Eoss was reversed, the Circuit Court of 
Appeals holding that the company and its consumers 
had the right to contract, not only for a water right, but 
for annual rates, and that the Supreme Court of this 
State had, by its decisions, recognized the validity of 
such water right contracts. 

San Diego Flume Co. v. Souther, 90 Fed. Kep. 164. 

But a rehearing was granted in this case on the peti- 
tion of attorneys not interested in the case, but whose 
clients were interested in the questions involved. The 
case was reargued and again submitted and taken under 
advisement, but a decision has not yet been reached. 

The decision in the Sharp case was affirmed, but with- 
out deciding the important question of the validity of 
the contract mentioned. 

San Diego Land and Town Co. v. Sharp, 97 Fed. 
Kep. 394. 

• 

So the decisions of Judge Koss against the validity of 
such contracts stand alone up to the present time. His 
opinions have been well considered and are entitled to 
the respect due to the decisions of an able and distin- 
guished judge, fully understanding and appreciating the 
tran^endent importance of the question with which he 
is dealing. The question is one about which there may 
well be decided differences of opinion, and that such 
differences do exist, amongst judges and lawyers thor- 
oughly competent to pass upon the question, has been 
fully demonstrated. 

The case of Fresno Oan«l and Irrigation Company v. 
Parks is now pending in the State Supreme Court. It 
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has been submitted, briefs have been filed by able at- 
torneys representing parties to the suit, and other briefs, 
on both sides of the question, have been submitted by 
attorneys interested in the question. An early decision 
is expected, but there is doubt whether the decision of 
the case requires a decision of this question. And if 
it does, the diversity of opinion on the subject is so great 
that only the spirit of prophecy would enable one to say 
what the result is likely to be.* 

c. Of the Question of the Right to Fix Rates by Contract. 

We have seen that by the statute of 1885 the manner 
of fixing rates is prescribed in conformity to the pro- 
visions of the constitution. Two modes of establishing 
the rates are provided for, viz.: By the board of super- 
visors on the petition of twenty-five inhabitants who are 
taxpayers of the county, and by the i>erson, company, as- 
sociation, or corporation furnishing the water. 

Stat. 1885, pp. 95, 97, sees. 3, 5. 

As the constitution provides, in terms, that "the right 
to collect rates or compensation for the use of water is 
a franchise and cannot be exercised except by authority 
of and in the manner prescribed by law," and the statute 
has prescribed these two modes of establishing the rates, 
and these only, it would seem to follow conclusively that 
rates caunot be established in any other way. But this 
apparently clear proposition has not gone unchallenged. 
On the contrary, it is stoutly maintained that, notwith- 
standing the constitution and statute, the company sup- 
plying the water and its consumers may, by their own 
private contract, establish an unalterable rate as be- 

*Note.— Since this paper was put in type the case of Fresno Canal 
and Irrigation Co. v. Parks has been decided. The decision up- 
holds the right of a water company to contract with a consumer 
for both a water right and annual rates, but subject, nevertheless, 
to state control and regulation. But what power of regulation can 
remain in the State, if the parties can legally bind themselves by 
contract, cannot be readily perceived. This problem is left to fur- 
ther adjudication. 
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tween them. But this is so manifestly subversive of the 
constitution and statute as to render it entirely untena- 
ble. The undoubted policy and intention of the law is 
that rates shall be equal and uniform to all takers of 
water from the same system for the same purpose or kind 
of use. That the rates shall be equal and uniform, when 
fixed by the board of supervisors, is expressly provided 
by the statute, as follows: "But such rates as to each 
class shall be equal and uniform.'' By imp^lication it 
must be held that the "actual rates established and col- 
lected by the company" must be equal and uniform. If 
the use of the water is a public one, as it undoubtedly is, 
it must necessarily be supplied to all takers under like 
conditions at the same price and on the s(ame terms and 
conditions, independently of any statutory provision to 
that effect. Now, if it is once admitted that rates may 
be fixed by contract between the company and each of 
its consumers, the power of regulation by the State is 
lost, and the constitution and statute providing therefor 
are effectually abrogated, and every consumer may, by 
virtue of his contract with the company, have a different 
rate from every other consumer under the system. But 
it must be remembered that the rate to be charged is a 
matter of public concern. The right to petition for the 
fixing of rates by the board of sui)ervisoTS is not confined 
to takers of water from the company. It may be exer- 
cised by any twenty-five inhabitants and taxpayers. It 
must be obvious that this right given to a class of the 
public cannot be taken away by any contract made by 
the company with some other person belonging to that 
class or not, as the case may be. It is true that the 
power of the board of supervisors is to fix maximum 
rates, and the inhibition against the company is that it 
shall not charge more than the rate fixed. It may charge 
less, undoubtedly. But, if it does, it must establish the 
same rate for all its consumers. It could not charge one 
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raore and another less, but whatever rate it exacts must 
be equal and uniform. So it cannot, in the nature of the 
case, fix rates by contract, but must by some general or- 
der or otherwise fix a uniform rate to be imposed upon 
all of its consumers. But, as said, this has been and is 
now being contested in the courts. The position was 
taken in Lanning v. Osborne, above reviewed, that the 
company migiht fix the annual rate to be paid by con- 
tract with its consumers, an'd, further, that by represent- 
ing to parties buying land from it that water would be 
supplied at a stated rate, the company was estopped to 
thereafter increase the rate. Judge Ross held against 
both of these contentions, saying: 

"The views above expressed are conclusive against the 
positions of the defendants, unless it be, as claimed by 
them, that the complainant is estopped from maMng any 
changes in the rates at which it has heretofore furnished 
the defendants with water, or that the water in question 
is so far private property as that the parties to the suit 
could make valid contracts in respect to the rates at 
which the company should furnish it to the defendants. 
If the company is a private corporation, and the water 
private property, this would undoubtedly be so; but if 
the complainant is a public or quasi-public corporation, 
and the water in question is, and at all the times men- 
tioned has been charged with a public use, it is not true; 
for nothing can be clearer than that, in respect to such 
water, rates established in pursuance of law must con- 
trol, and that no attempt to ignore that control and to 
establish them by private contract is of any validity. 
The fact that some of the purposes for which the com- 
plainant company was incorporated are purely private 
is unimportant, since among the purposes is ^the supply- 
ing of water to the public,' and ^the construction and 
maintenance of dams and canals for the purpose of 
waterworks, irrigation, or manufacturing.' * * * 

"As the water in question, from the moment the ap- 
propriation became effective, became charged with i 
public use, it was not in the power of either the corpora- 
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tion making th€^ appropriation or of the consumers to 
make any contract or representation that would at all 
take away or abridge the power of the State to fix and 
regulate the rates. All persons are presumed to know 
the law, and those who bought lands from the complain- 
ant corporation upon its representations that water for 
irrigation would be furnished at the annual rate of f3.50 
an acre, or otherwise acted or contracted with reference 
to such rates, must be held to have known that the con- 
stitution conferred upon the legislature the power, and 
made it its duty, to prescribe the manner in which such 
rates should be established. This the legislature has 
done by the act of March 12, 1885. As by that act the 
legislature deemed it proper to allow the action of the 
board of supervisors to be invoked in the first instance 
only by twenty-five inhabitants, who are taxpayers of the 
county, and until then to leave the designation of rates to 
the person, company or corporation furnishing the water, 
to hold valid and binding any contract between parties 
with reference thereto would be, in effect, to ignore and 
set aside the provisions of the statute upon the subject; 
for it is plain that a contract must bind all of the parties 
to it, or it binds none; and if binding at all, its manifest 
effect would be to remove from the regulation of the 
State the rates in question, and leave them to be gov- 
erned and controlled by private contract, or such repre- 
sentations and acts as may amount to the same thing. 
No company or corporation charged with a public use 
can be estopped by any act or representation from per- 
forming the duties enjoined on it by law. It will hardly 
be contended that the defendants, by reason of any of 
the express contracts pleaded in defense of the suit, or 
of any contract growing out of the representations al- 
leged to have been made by the company, would be 
estopped from applying to the board of supervisors of 
the county for the establishment of rates. The case, in 
truth, affords no basis for the operation of an estoppel 
against either party, which, to be good, must be mutual." 

This reasoning seems to be unanswerable. On the 
appeal of this case to the Supreme Court of the United 
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States, the positions taken in the Circuit Court were 
again advanced, and it was further contended that if the 
constitution and laws of California did take away or 
abridge the r'ight of the company and its consumers to 
contract with reference to their property, they were in 
violation of the constitution of the United States. The 
Supreme Court did not pass upon any of these questions, 
in terms, but decided the case on other grounds. But 
the reasoning of the Court in passing upon the question 
whether rates fixed by tlie company were forever fixed, 
and unalterable, is pertinent as establishing the doc- 
trine that the intention of the law is to regulate rates 
from time to time to meet changed conditions, and that 
no rate could be held to be irrevocably established, 
whether fixed by the boand of supervisors or by the com- 
pany. It is said: 

"The purpose of the act rejects such view. Its pur- 
pose is regulation, deliberate and judicial and periodical 
regulation by a selected tribunal, and we cannot believe 
that the legislature intends by an absolute and per- 
emptory provision to fix rates upon the water companies 
unalterable by them, no matter what change in condi- 
tions might sui>ervene. Against rates which may be- 
come unreasonably high, the statute gives relief to con- 
sumers through petition to the board of supervisors. 
Rates which may become unreasonably low, it surely 
does not intend to impose on the companies forever, ex- 
cept as relief may come from the voluntary justice of its 
customers or by a violation of the statute and appeal to 
the courts. There is nothing in the act to indicate the 
regulation of rates by law, not commanded to be exer- 
cised by the governing bodies as a voluntary duty as es- 
tablishing rates in cities and towns, but exercised when 
invoked by petition. Until the necessity of that, what 
more natural and just than to leave the right with the 
water companies and recognize it as legal. This is the 
meaning, we think, of the provisions of sections 5 and 8, 
supra. To so interpret them makes the scheme of regu- 
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lation complete — adequate, without being meddlesome 
or oppressive. The power of regulation is asserted and 
provided for, and ready to be exercised to correct abuse, 
and who doubts but that its exercise would be invoked." 

In the case of Fresno Canal and Irrigation Ck>. v. 
Parks, pending in the State Supreme Court, and above 
mentioned, this claim of right to fix rates by private con- 
tract is again asserted, this time by the supplier of water. 
In the other case, the contention was by the water con- 
sumers. 

The only decision, so far, upholding this asserted right 
to fix rates by contract, is that of Souther v. San Diego 
Flume Co., 90 Fed. Kep. 164. The Circuit Court of Ap 
peals, after reviewing the cases, reach this conclusion: 

"Corporations engaged in the business of furnishing 
water for irrigation, under the laws of California, 
whether they acquire the water by appropriation of the 
waters of the State or otherwise, are private corpora- 
tions. They are nowhere declared to be public corpora- 
tions or quasi public. They conduct their business for 
private gain. For reasons affecting the public welfare, 
they are given the right of eminent domain, and, in order 
that the use of the water may be fairly and equitably 
adjusted to consumers and their rights protected under 
the constitution, it is provided that in a certain contin- 
gency the rate to be paid by the consumer may be fixed 
in a manner prescribed by law. The use is public only 
to the extent that the corporation may be compelled to 
furnish the water, provided it has the capacity to do so, 
to all who receive and pay for the same, and that the 
inile of compensation shall be fixed by the law in case the 
parties cannot agree." 

It is believed, however, that this conclusion is based 
upon an entire misconception of the nature and obliga- 
tion of a corporation dealing with water in such way as 
to bring it within the provisions of our constitution. 
Such a corporation is not a private corporation, but a 
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quasi-public corporation, in so far as it deals with the 
public use in the water. The diflference between suich a 
corporation and one supplying water to lits own stock- 
holders, and not to the general public, is pointed out in 
McFadden v. Supervisors, 74 Oal. 571. And the Circuit 
Cooirt of Appeals has granted a rehearing in the Souther 
case, so that the decision is no longer authority. It is 
cited for the purpose of showing the views of the judges 
rendering the decision as the case was then presented. 

There is another statute bearing on this subject that 
should be noticed in this connection. After an aldverse 
decision was rendered against them by Judge Eoss in 
the Lanning case, the water takers affeicted by the de- 
cision sought to make a good defense for themselves 
by securing legislation by which it was hoped to make 
valid the water right contracts that had been held in 
that case to be void. The act is an amendment to the 
statute of 1885, and adds a new section, as follows: 

"Section 11^. Nothing in this act contained shall be 
construed to prohibit or invalidate any contract already 
made, or which shall hereafter be made, by or with any 
of the persons, companies, associations, or corporations 
described in section two of this act, relating to the sale, 
rental, or distribution of water, or to the sale or rental 
of easements and servitudes of the right to the flow and 
use of water; nor to prohibit or interfere with the vest- 
ing of rights under any such contract." 

Stat 1897, p. 49. 

This amendment to the statute was pleaded at a later 
stage of the case, but Judge Koss held that it did not pur- 
port to make valid any contract otherwise invalid, and 
had not the effect to render valid the contracts in ques- 
tion there, and his conclusion as to the invalidty of all 
such contracts was again stated. 

Lanning v. Osborne, 82 Fed. Rep. 575. 
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This amendment grew out of the exigencies of the 
occasion, and is utterly inconsistent with the other pro- 
visions of the act. It simply provides that nothing in the 
act shall be construed as invalidating certain contracts, 
when it cannot properly be given any other construction, 
and makies the whole act an absurdity, if given the eflfetct 
intended. The act provides that the board of supervis- 
ors shall, when petitioned to do so, fix the rates to be 
charged. If the rates so established are not to take the 
place of and abrogate rates fixed by the contract of the 
parties, the statute is no better than so much blank 
paper, and the constitutional right of regulation is a de- 
lusion. 



OF THE LAW OF IRRIGATION DISTRICTS. 

The law of irrigation districts has ceased to be of gen- 
eral interest. It has become important only to the un- 
fortunate bondholders of the districts now in existence 
and the more unfortunate property owners therein 
whose property is subject to taxation to pay the bonds. 
The law has proved such a dismal failure, in its practical 
workings, that it is not likely that the formation of any 
new districts under it will ever be attempted. The prin- 
cipal question now is how the districts that have been 
formed can be dissolved, without unlawfully destroying, 
or interfering with, vested rights, particularly the rights 
of bondholders and other creditors of the districts. Liti- 
gation that has grown out of the irrigation district laws 
has been mainly the result of efforts to defeat the organ- 
ization of the districts and prevent taxation by them. 
This being the condition of things, a minute examination 
and review of the various statutes will not be of general 
interest. But a paper on the irrigation laws would cer- 
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tainly not be complete without calling attention to these 
statutes and the decisions resulting from them. 

A statute was enacted in 1872, providing for the or- 
ganization of drainage and irrigation districts. 

Stat. 1872, p. 945. 

This statute was very general in its terms, and did not 
prove to be of much importance, so far as the formation 
of irrigation districts was concerned, and therefore need 
not be further noticed. Later, in 1887, a statute, com- 
monly known as the Wright Act, and containing an elabo- 
rate scheme for the organization and operation of irriga- 
tion districts was enacted. It provides for a petition of 
"fifty, or a majority of freeholders owning lands suscep- 
tible of one mode of irrigation from a common source, 
and by the same system of works," to the board of super- 
visors, for the formation of the district; for notice and 
proceedings before the board ; for an election to determine 
whether the district should be formed; and for the elec- 
tion of officers; for the issuance of bonds when author- 
ized by a vote of the property owners; for the levy and 
enforcement of taxes for the payment of the bonds, and 
other things of lesser importance. 

Stat. 1887, p. 29. 

Much was expected of this statute, and an avalanche 
of districts followed, most of which have proved to be 
disastrous failures and probably none but had better 
never have been brought into existence. For the first 
few years thereafter, amendments to this first statute 
were enacted, in order to make it more effective. 

Stat. 1889, p. 15. 

Stat. 1891, pp. 142, 244. 

Stat. 1893, pp. 175, 516. 
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Of these statutes, intended to aid and strengthen the 
original ajct, was what is known as the "confirmation 
act," by which, after proceedings for the organization of 
the district, or the issuance of the bonds, the board of 
directors are authorized to petition the Superior Court 
of the county for a decree confirming the validity of such 
proceedings. 

Stat. 1889, p. 212. 

Then followed a reaction. It was found that the 
practical operation of the statute was not what had been 
expected, and a widespread dissatisfaction with the stat- 
ute, and with the operation of the districts organized 
under it, followed, and has continued down to the pres- 
ent time. As a result of this feeling, other statutes have 
been enacted with a view to make the original statute 
less effective, to prevent the formation of new districts, 
and to provide a means of bringing the old ones to an 
end by a dissolution of them in some lawful way, and 
the reduction of their bonded indebtedness. 

Stat. 1893, pp. 276, 520. 
Stat. 1895, p. 127. 
Stat. 1897, p. 254. 

The last of the foregoing statutes is even more elabor- 
ate than the original Wright Act. It is not important, 
however, except that it makes the organization of such 
districts more difficult and makes it quite certain that 
unless a decided change of public sentiment takes place, 
no districts will ever be formed under this new act, 
which was probably intended to be its effect 

In the meantime, the courts, both State and Federal, 
have been called upon to pass upon numerous questions 
growing out of these various statutes. 



120 Law of Irrigation Districts, 

The most important off the questions decided are as to 
the constitutionality of the act providing for the organi- 
zation of districts and as to the eflfeict of the confirma- 
tion act, and proceedings under it. 

In the case of Bradley v. Fallbrook Irrigation District, 
68 Fed. Kep. 948, Judge Boss, of the Circuit Court of the 
United States., held the act to be in violation of the Con- 
stitution of the United States. It is unfortunate, look- 
ing at the question from the point of view of public in- 
terest, that this decision was not adhered to, as it would 
have relieved the state of an incubus that has been a 
most serious detriment to its best interests, and freed 
thousands of acres of land from the blanket lien of an 
exorbitant bonded indebtedness that, in most cases, is 
not likely ever to be paid. But the Supreme Court of 
the United States reversed the decision of Judge Ross, 
and held the statute to be constitutional. Chief Justice 
Fuller and Justice Field dissenting. 

Fallbrook Irrigation District v. Bradley, 164 U. S. 
112. 

And the State Supreme Court has upheld the consti- 
tutionality and validity of the act in a number of cases. 

Turlock Irr. Dist. v. Williams^ 76 Cal. 360. 
Crall V. Poso Irr. Dist, 87 Cal. 140. 
In re Madera Irr. Dist, 92 Cal. 296. 
In re Central Irr. Dist, 117 Cal. 382. 

So it may be regarded as settled that the law for the 
organization of irrigation districts is constitutional and 
valid. 

As to the effect of the confirmation act, it is a sepa- 
rate and independent statute, and not an amendment of 
the act for the organization of districts. 

In re Central Irr. Dist, 117 Cal. 382. 
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Its object was to remove all doubt as to the validity 
of the proceedings for the organization of the districts, 
and for the issuance of the bonds, and to insure the sale 
of such bonds. 

Crall V. Poso Irr. Dist., 87 Cal. 140. 

The State Supreme Court has held, contrary, it is be- 
lieved, to the rule applied in other like cases, that the 
law for the organization of districts should be liberally 
construed. 

C5entral Irr. Dist. v. De Lappe, 79 Cal. 351. 

And, while the Supreme Court of the United States 
intimated, in the case of Tregea v. Modesto Irrigation 
District, 164 U. S. 179, if it did not decide^ that the pro- 
ceedings for confirmation were of no binding effect, as an 
adjudication, the Supreme Court of California has held 
that the decree of confirmation is binding and conclu- 
sive, not only as to the district and its property owners, 
but as against the State of California and the whole 
world. 

Crall V. Poso Irr. Dist., 87 Cal. 140. 

Board of Directors Modesto Dist. v. Tragea, 88 

Cal, 334. 
Rialto Irr. Dist. v. Brandon, 103 Cal. 384. 
People V. Linda Vista Irr. Dist. (May. 18, 1900, 

unreported). 

This may be so in respect of all questions of proce- 
dure and as to irregularities, but it is submitted, with 
respect, that such decree cannot supply a want of juris- 
diction in the board of supervisors which would render 
the proceedings void. If so, persons claiming to be di- 
rectors of districts, but who are not so in fact, may ask 



12S Law of Irrigation Districts, 

the Superior Court to decree void proceedings to be 
valid, and thereby organize a district by a decree of 
that court, which is wholly unauthorized, and, by a 
subsequent decree, founded upon the fact that the dis- 
trict has been organized and directors elected, author- 
ized to prosecute the proceeding, breathe the breath of 
life into a body that never breathed before, and make a 
district out of whole cloth. If this can be done, any 
three or more men claiming to be directors of a district 
may come into court and have a decree rendered that 
such district has been legally organized, when no steps 
have ever been taken for such purpose, or even thought 
of. The Supreme Court may have intended to go this 
far, but, if so, it has certainly gone in the face of well 
settled rules of law to the contrary. A void proceed- 
ing, resulting from a want of jurisdiction, is as nothing. 
No subsequent action of that or any other court can 
make it valid. This rule is elementary. Applying it 
to a case of this kind, it is impossible, if the proceedings 
before the board of supervisors are void for want of jur- 
isdiction, that any decree of another court can make 
them good or estop any one from asserting them to be 
bad. But it is not believed that the Supreme Court in- 
tended to go so far. The right to attaick the proceed- 
ings of the Superior Court for want of jurisdiction is 
recognized in Board of Directors v. Treagea, 88 Cal. 334, 
347. And if they can be attacked in one way on the 
ground that they are void for want of jurisdiction, they 
can in any other legal way, collaterally or otherwise, 
and at any time. It is also held that where the petition 
for the organization of a district is not signed by the 
requisite number of freeholders owning lands in the dis- 
trict it is fatal to the organization, and a proceeding 
to confirm cannot be maintained. 

Directors Fallbrook Irr. Dist v. Abila, 106 Cal. 
355. 
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This was in a proceeding to confirm the action of the 
board of supervisors, and the question was raised by 
answer. But the court holds that the confirmation 
proceeding cannot be maintained where the board had 
no jurisdiction. If the decisions of the court can prop- 
erly be construed as holding the confirmation proceed- 
ings to be conclusive on the question of jurisdiction, it 
holds that if there is a want of jurisdiction a confirma- 
tion proceeding cannot be maintained, but if it is main- 
tained and the Superior Court finds there was jurisdic- 
tion, when there was not, everybody is conclusively 
bound to the fact that what was not, really was. 

The court has also held that the finding of the super- 
visors of facts giving them jurisdiction is not conclu- 
sive on the confirmation proceedings, but may be in- 
quired into by the Superior Court. 

In re Central Irr. Dist, 117 Cal. 382. 

It does not follow, however, that such fact may be 
questioned in any collateral proceeding or action. In- 
deed, it has been held in a number of cases that the pro- 
ceedings for the formation of the district cannot be at- 
tacked collaterally. 

Quint V. Hoffman, 103 Cal. 506. 
Miller v. Ferris Irr. Dist., 85 Fed. Rep. 693; 92 Fed. 
Rep. 263. 

But this, again, cannot properly be extended so far as 
to prevent a collateral attack upon the proceedings if 
they are void for want of jurisdiction. To so hold is to 
overturn the well-settled rule of law that a proceeding 
void for want of jurisdiction may be attacked at any 
time and in any form, collaterally or otherwise. If, 
therefore, a property owner should attempt to enjoin 
the enforcement of a tax against his land, by an alleged 
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And the Supreme Court has held, in a number of cases, 
that the usurpation of the franchise of a corporation is 
a continuing wrong, and each day such wrongful act is 
repeated is another and separate cause of action. 

People V. Stanford, 77 Cal. 360, 377. 

People V. Reclamation District, 50 Pac. Rep. 

1068. 
People V. JeflEerds, 126 Oal. 296. 

The language of the court in the last case cited is: 

"The continued exercise of a franchise, without right, 
is a continuously renewed usurpation on which a new 
cause of action arises each day." 

If this be so, there could be no bar to an action of this 
kind by limitation, ,so long as the usurpation continues. 
And, as the last case cited was one against an acting 
irrigation district, it would seem to be conclusive of the 
question. 

Still another question of interest has been presented 
in an action of quo warranto to question the right of the 
Perris Irrigation District to exercise the franchises of a 
district. It was alleged and proved in that case that 
the order of the board of supervisors organizing the dis- 
trict and two confirmation proceedings were procured 
by fraud, that one of the decrees of confirmation was pro- 
cured on one publication of notice of the time and place 
of hearing the petition, when three publications were 
made necessary by law, and the other by bribing the at- 
torney of certain contestants of the order of confirma- 
tion to absent himself when the petition came on for 
hearing, by which no defense was made. The particu- 
lar fraud alleged and proved was that signers of the 
petition were not bona fide freeholders, but had been 
made such by conveyances to large numbers of them of 
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small tracts of land under an agreement to reconvey the 
same as soon as the district was formed, which agree- 
ment was carried out, and that it was concealed from 
the board of supervisors and Superior Court that this 
had been done. The caise has not yet been decided by 
the Supreme Court. The Supreme Court has decided 
that signers of smch a petition must be "bona fide own- 
ers of agricultural lands desiring to improve the same 
by conducting water thereon." 

In re Central Irr. Dist, 117 Cal. 382, 398. 

An irrigation district is held to be a public corpora- 
tion that cannot be dissolved for misuser or nonuser ot 
its corporate powers in the absence of a law conferring 
power on the courts to pass a judicial sentence dissolv- 
ing such corporation upon those grounds. 

People V. Selma Irr. Dist, 98 Cal. 206. 

The statute authorizing the issuance and sale of 
bonds provides that the bonds may be exchanged for 
certain purposes. This is held by the Supreme Court to 
be a limitation of power on the part of the board of di- 
rectors, and that bonds cannot be exchanged for other 
purposes than those mentioned, but must be sold for 
cash. 

Hughson V- Crane, 115 Cal. 404. 

The intention of this paper has been to call attention 
to the most important questions growing out of our irri- 
gation laws, and decisions relating to them, and to 
point out some of the defects that, in the judgment of 
the writer, should, in the interest of the public, be cor- 
rected. The subject could not be fully covered in an 
article of this kind. It has not been the purpose to com- 
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ment upon, or even cite, all of the decided cases, but 
only the most important of them. The study of the 
question of water rights and irrigation laws is most in- 
teresting. It deserves a more careful study than has 
yet been given it, with a view to a better understanding 
of it, and a speedy correction of its defects. If this 
paper shall serve to bring this about, in any degree, the 
writer will be sufficiently repaid for the labor bestowed 
upon it. There is one subject connected with the water 
supply of the State that has not been dwelt upon here 
because it does not fall within the irrigation laws or de- 
cisions. But it should not be overlooked. It is the ab- 
solute and imperative necessity of preserving the forests 
and other growths on the water sheds throughout the 
State as a means of preserving the water supply. The 
unnecessary and often wanton destruction of our forests 
and all undergrowth and vegetation that has heretofore 
protected and preserved our water supply is nothing less 
than a public calamity that should be prevented by the 
most stringent penal laws and the withdrawal from sale 
of all timberland, to private individuals, by the national 
Government, and the acquisition by it, if possible, of 
such lands already sold. 
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